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OBBIYHOE ITPABO B POCCUMICKOM IOJUTUYECKOM
JAUCKYPCE B TIEPUOAbl PE@OPMUPOBAHMUS
OTHOHMEHUU COBCTBEHHOCTH HA 3EMJIIO

Cmamows nocesujena nposooumMoul 8 cogpemennol Poccuu 3emenvhoii
pegpopme. [Ipobnemvl, kKomopwvle BO3HUKAIOM NPU ee OCYiYy eCMENeHUl, NO
MHEHUIO aBMOPO8, 3aKAI0UeHbl 8 POCCUTICKOT Npasosoll Kynvmype. Hopmol
00bIYHO20 NPABA CYUEeCMBYIOM 8 PAMKAX SMOI KYIbMYpbl U GKIIOYEHb 8
3akoHomeopueckuti npoyecc. CroxicHocmb NOHUMAHUS 3eMeNlbHOl
cobcmeeHHOCmU 8 0ObIYHOM Npage NPUGOOUM OCmpome NOTUMUYECKUX
ouckyccuil. Asmopsl cmamvu NPUXO0IM K 8bl800Y, YMO HOPMbL 0ObIYHO2O
npaga AGISAIOMCA OP2AHUYECKOU COCMABNAIOU el MblCledesamenbHOCmu
RONUMUKO8, BOCNPOU3BOOAUUX MPAOUYUOHHBIE NAACHbL NPABOGOU
KYIbmypbl, HOCUMeNAMU Komopoi onu asisiomces. Ccolika Ha HOPpMbl
00b14H020 Npasa ocyujecmansemcs 6e3 npedgapumenvHoll peguexcuu, m.
e. asmomamuyecku. Camu 5mu HOpMbl AGNAIOMCL MOMUBOM, ONPEOENTIOUSUM
omHouLeHue K YaCmHol coOOCMEEHHOCI.

AxTyanuzauus npobJaemMbl 3eMeIbHON cOOCTBEHHOCTH B coBpeMeHHOM Poccumn
BbI3BaHA MPOBOAMMBIMU B TIOCTIEAHHE Tofibl pehopMamu, HanpaBlieHHBIMK Ha KOpPEH-
HoOe MpeoOpazoBaHKe OTHOLISHHMI cOOCTBEHHOCTH B 1ienioM. CtoseTre Hazan B Poccuu
CTOSUT TOT € CaMblii BOIPOC, KOTOPBIi BbI3BAJI OCTPYIO TUCKYCCHIO B MOJIUTUYECKHX
kpyrax. Peopmbl Hauana XX B., HarpaejieHHbIe Ha BHEAPEHHE YaCTHOM COOCTBEHHO-
CTH Ha 3eMJTIO, COLLJTA Ha HeT nocJie youiicTea ux miaBHoro uaeosnora 1. Croneimuna.
IlepBeIii nexper coBerckol BiacTy B 1917 1, koTopbiii Ha3bIBascs «/lekpeToM o 3eM-
Jiey, HALIMOHAJIM3UPOBAIT BCIO 3eMITIO M peLiiall, Bpoze Obl, 3Ty MpobiieMy pa3 U HaBcer-
na. OnHaxko ¢ pacnanom CCCP «3eMenbHbI BONpocy oOpes HOBOE AbIXaHHe.

[NpunsTtre 3emensHoro konekca B 2001 . HUUEro He U3MEHWIO, U CErofHs B 00-
Cy’)KIEHHE «BOIPOCA O 3eMJIe» TaKKe BTAHYTHI KpyMHEHIINE MOTUTHYECKUE CHITBI
CTpaHBbI, PUYEM UX MO3ULIMK HOCSIT, KaK MpaBUIo, AMaMeTpaibHO MPOTHBOMONIOMKHBIN
xapakrep. Hanpumep, «aemokpatrieckie cuilb»y SBJISIOTCS aKTUBHBIMU CTOPOHHH-
KaMH YaCTHOIM cOOCTBEHHOCTH Ha 3eMJIIO, JOOMBAsICh MPHHSTHSI COOTBETCTBYIOLIETO
3aKoHa B «3eMenbHOM Koziekcey, KOTopbIii Okl MpelycMarprBai CBOOOIHYHO KYTUTHO-
MPOAAXKY 3€MEJTbHBIX YUaCTKOB, BKITIOUAs 3eMJTH CENTbCKOXO3IHCTBEHHOTO Ha3HAYEHMSI.
KareropuueckrMu NpOTMBHUKAMHU 3TOTO BBICTYIAIOT JieBble napTuu Bo miase ¢ KITPD.
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OnHako, ¢ OJHO CTOPOHBI, 3HAKOMSACH ¢ MaTepUallaMy 1o 3eMeJTbHON Npodieme,
oOmTbHO nipezcTaBieHHbIMU B CMMU, a ¢ npyroii, o0imasich ¢ npeICTaBUTENSIMH Ca-
MBIX Pa3IMYHbIX COLMATIBHBIX CJIOEB, MOCTOSHHO OLLYIIACIIb, YTO HAaKall CTpacTei
MPOSIBIISIETCS JIULLIB Ha TpeOHE 001LEeCTBEHHO-TIONMUTHYECKON XKM3HH, 3aXBaThIBAs JTULLb
MOJIMTHKOB, B TO BPEMsl KaK «MacchDy B3UPAIOT Ha JaHHOE MPOTHUBOCTOSHUE OCTa-
TOYHO PaBHOAYLITHO.

Bcennecku «HapoaHOTo HErOAOBaHHS) U KHAPOTHOTO ONOOPEHHS HabMIonaloTCs,
MOYTH UCKITIOUUTENILHO, Ha OACTYNAaX K 3AaHuIo [ ocynapcTBeHHol J[yMbl HaKaHyHe
COOTBETCTBYIOLIMX 3acefaHuil. [ [puueM 9TH «BBICTYIIIEHHSD, KaK TeJIe3pUTer UMENTH
BO3MOXKHOCTb HAOMIOAAT, MPENICTABMISUIN OO0 TOBOJIbHO HEMHOTOUMCIICHHBIE «Mac-
COBKM» C TpaHCIapaHTaMU M peueBKaMu. B To ske BpeMsi coLponornueckue uceie-
JOBaHusl, MpoBeJeHHbIe B pasrap auckyccud B CMU B cBs3u ¢ 0OcykaeHreM «3e-
MeJIbHOT0 Borpocay B J{lyme, mokazanu, uto oO1iecTBeHHOE MHEHHE B LIEJIOM JIEMOH-
CTpupyeT Oe3pasnuuye K JaHHOH npobieme. Tak, mouTH nojoBruHa HaceneHus Poccuu
(47 %) yBepeHa B TOM, UTO 3eMelibHas peopMa BOOOIIe HUKAK He TMOBJHSET Ha UX
nonoxkenure (HarpionanbHas ciryx6a nHdopmarmv//www.mediatext.ru).

OTHOLIEHHE POCCHSIH K «3eMEIbHOMY BOMPOCY» OTpaskaeTcs B pe3yJbTarax Bbl-
OOpOoB B OpraHbl BJIacTH pa3nuuHbIX ypoBHed. Hanpumep, KITP® tak 1 He cMoriia Ha
3eMeJIbHOM BOIIpOCe, KOTOPbIi B €e MporpaMMe 3aHUMAaeT OJHO W3 LIEHTPaIbHBIX
MecT, 3apaboTaTh cebe JI0KHOTO MOJMTUYECKOTO KaluTana, Tak Kak «Hapoay He
OTpearupoBa Ha ApryMEHTbl KOMMYHHCTOB, PUCYIOLIMX allOKATMIITHYECKYIO KapTH-
HY B CJTy4ae MPUHSTH HOPMBI, CBSI3aHHOM C KyTied-npoaaxeii 3emiu. Tak Ob110 1 B
xofie mocneaHuX BbIoopoB B [ ocynapcTBeHHyto Jlymy, M Ha pe3nAeHTCKUX BBIOOpax
2004 r., xorna KaHAWAAT OT 3Toi napTik H. XapuToHOB, NO3ULIMOHMpOBaBILMI ceds, B
MEPBYIO o4Uepesb, B Ka4eCTBE MIABHOTO «3aLMTHHUKA» POCCHUMCKOTO KPEeCThSHCTBA,
TaKoKe He MOy 4T CEPbe3HbIX MOTUTHUECKUX IUBUICH/IOB.

[Tpuuem, ecnu y NeBbIX MpeoOnafaloT UppaLMoHaibHble MOTHBBI, HAYWHAsL OT
OOBUHEHMI MOJIMTUYECKUX MPOTUBHUKOB B «pactipofaxe PomuHbI»y U 3akaHYMBas
UTHpOBaHreM bubnvn («3eMitio He TOJKHO MpojaBaTh HaBcerna, nbo Most 3emis:
BbI NIPULLEITBLIBI U TOceNieHLbl Yy Mens» (Jlesut 25-23)), To npaBble, OTCTanBasi CBOIO
MO3ULMIO, MPUOETaloT K palliOHAIbHBIM aprymMeHTam. OHH, B YaCTHOCTH, MO3ULIMOHH-
PYIOT ce0sl B KauecTBe 3alUTHUKOB MpaBa, KoTopoe Hapywaercs Bnactamu. [lo cio-
BaM b. HemiioBa, «npuHsTHE 3TOro 3aKoHa 03HauaeT OOHO — B CTpaHe OyAeT BbINOJ-
HeHa poccuiickast KOHCTUTYLS, e TOBOPUTCS O TOM, UTO rpaskIaHe MMEIOT MPaBo Ha
COOCTBEHHOCTh, B TOM 4uciie 1 Ha 3emimo» (Mateperio boprica Hemiora 2000).

Bropoii npuHLMNMAanbHbIN apryMeHT NPaBbIX B MOJIb3Y 3aKOHA O YaCTHOM COOCTBEH-
HOCTH Ha 3eMJTIO OCHOBBIBAETCsI HA SKOHOMHUECKOH LieJIeco00pa3HOCTH. Y TBepKIaeT-
Csl, HApHUMeP, YTO TOJIBKO KJTacC YaCTHBIX COOCTBEHHUKOB, OPUEHTUPOBAHHbIH Ha MO-
Jy4eHHe MPUObLUTH, CTIOCOOEH PE3KO YBETTMUUTE MPOU3BOICTBO MPOAYKLMH B 3TOM CEK-
TOpPE SKOHOMHKH, TIPEOIONEB TAKUM 00Pa30M KPU3KC B CENTbCKOM X03s1iicTBe. OHAKO 1
MPU3BIBBI K BOCCTAHORIICHHIO «1€MOKPATHUECKON 3aKOHHOCTH, ¥ paLMOHAIHO-9KOHO-
MHYECKHe MOTHBALIMK TakxKe He ObIIH yCIbIlaHbl 35ekToparom. Jaxe gpepmepcTso,
KOTOpOE, Kazaloch Obl, SIBISETCS €CTECTBEHHBIM COIO3HHUKOM TPaBbIX, HE BbIKA3asIO
JOJDKHOTO dHTY3ua3Ma. [lokasaTenbHa B 3TOM cMbICie peakLus OIHOTO U3 ero Npe-
crasuTeneil. B miceme Ha caiite CIIC oH, HCronb3ys Te e SKOHOMUYECKHE apTyMEHTHI,
YTBEPKIAET, YTO BBEICHHME YaCTHON COOCTBEHHOCTH Ha 3eMJTH CEJTLCKOXO3SHCTBEHHOTO
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Ha3Ha4YeHUs He CYMUT (hepmepam HUKakHUX Bbiron (www.pravoedelo.spb.ru/forum). Hinke
MBI paccMOTpUM OoJiee pa3BepHYTYIO apryMEHTAUHWIO 3TOW TOYKM 3pEHHUs
TNpesicTaBUTeNeil JaHHOTO COLMATBHOTO CIIOSL.

Ecnu neBbie Bece-Taku monyuwid B 1iesioM Oomnee 20 % ronocoB u3bupareneit
(KITP® Bmecte ¢ «PoamHON»), TO 11 TIpaBbIX BHIOOPHI B J[yMy 0OepHYIMCH NOJI-
HBIM TIPOBAJIOM.

MOXKHO 11 Ha OCHOBaHMH BCET'0 ATOTO YTBEPIKAATh, YTO POCCHUSIHE ITyXH K AaHHO-
My Borpocy? KoHeuHo, HeT, TeM Gojiee, UTO CYIIECTBYIOT JOCTaTOYHO yOeauTeb-
Hbl€ CBUAETENBCTBA TOTO, UTO PEabHO «YEPHBIN PHIHOKY 3eMJIH yKE aKTUBHO (yH-
kuuonupyetT u pazupaercs (LLitamm 2001). MHTepec poccusiH K JaHHOMY BUIY
COOCTBEHHOCTH OTYETIIMBO OOHAPYKUJICA U B XOJI€ MOJIEBBIX UCCIIEA0BaHMHH, Po-
Be/ICHHBIX OTHUM W3 aBTOPOB JaHHOM CTaThH B ceBepo-3anagHoM peruoHe Poccun
B 2001-2002 rr. A. Pa0uKkrH, Mpon3Bos KaAacTPOBbIe padoThl, IMeN BO3MOKHOCTh
HaOJonaTh MpOsBIIEHHE AaHHOTO MHTEepeca, KOTOPBIHA 3a4acTylo BBICTYMAll HE B
IOpUINYECKUX TePMHUHaX, a B (opMe OOBIYHO-MPABOBBIX MPEACTABICHHUI O
cobctBeHHOCTH Ha 3emitro (PsaoukuH 2002).

Hawm nmpeacransiercs, uto oLeHMBaTh (hakThl, CBSI3aHHbIE C OTHOLUEHHEM poc-
CHIACKOT0 HaceJIeHHs1 K COOCTBEHHOCTH Ha 3eMJTI0, HEOOXOAMMO Mpeke BCEro ¢ TOU-
KU 3peHHsI TPABOBOH KyJIBTYPbI, XapaKTepHO AJ1st Hatel cTpaHbl. O0 3ToM yike 1u1a
peub B crarhbe B.B. BouapoBa, omyOnukoBaHHOM B MpeAbIIyIieM HOMepe KypHasia
(bouapos 2004). B naHHOM cy4ae MacCHBHOCTb HAaCENeHHS 1O OTHOLIEHHIO K «3e-
MeJIbHOMY BOTPOCY» TaKoke 00yCIIOBJIEHA MpeAiaraeMbiM MOJIMTHKAMHU CIIOCOO0OM
IOPUIMYECKOTO 3aKPEeIUIeHHs MpaB COOCTBEHHOCTH Ha 3eMJTIO, & OTHIOAb HE OTCYT-
CTBHEM peajlbHOM 3aMHTEPEeCOBAaHHOCTH B €ro CIpaBeJIMBOM paspelueHrur. CIoBoM,
BOIIPOC COCTOUT BOBCE HE B TOM, UTO POCCHSIHE OE3yHacTHO OTHOCSATCS K MaTepH-
aJIbHBIM OTHOLLEHHUSM COOCTBEHHOCTH Ha 3eMJIIO, a B TOM, YTO OHU UMEIOT 0coboe
MpeacTaBlieHde O MpaBe COOCTBEHHOCTH, B KOTOPOM Ype3BbIYAliHO HHU30K CTaTyC
rOCYIapCTBEHHOTO 3aKOHA B MPOTUBOBEC OOBIYHOMY IMPaBY KaK IMTAaBHOMY HOCHUTEJIO
WJIeU CTIPaBeIJIMBOCTH B OTEUECTBEHHOMN KYNbType.

B naHHoli cTaTbe Mbl OCTapaIUCh BBISIBUTH POJIb OOBIMHO-MPABOBOM COCTABIISIIO-
uiel B Haieil mpaBoBOW KyJbType OTHOCHTENBHO COOCTBEHHOCTH Ha 3eMJIIO,
MPOIEMOHCTPUPOBATh, YTO NPABOBOM IITIOPATI3M B 3TOM BOIPOCE HEM30EKHO MOPOXK-
JiaeT KOH(IIMKT B COLMANIbHO-MONUTHYECKOM cepe. OH 0TUeTIIMBO OOHapY>KUBaeTCs B
0011ECTBEHHO-TIOTMTHYECKOM JTUCKYpCe, OCOOCHHO B Te TePUOIbl, KOTaa B CTpaHe
MPOBOAMINCH pe)OpMBI MO BBEICHHIO YaCTHOM COOCTBEHHOCTH Ha 3eMJTIO.

OObIYHO-TPaBOBbIe ACNEKThl COOCTBEHHOCTH HA 3eMJII0
H COBPEMEHHOE IPABOCO3HAHHE

B unaycTpuaibHbIX 00IIeCcTBaX YacTHbIe COOCTBEHHUKH 3eMJIH 00J1a1atoT mpa-
BOM TIOJTHOTO PacropshKeHHsI 3eMeJIbHBIM YUacTKOM, BKITIOUas OfpeesieHHe cCaMuM
COOCTBEHHHKOM €ro 1IeJIEBOr0 Ha3HAYEeHHWs,, HHTEHCUBHOCTH U 3 (PEKTHBHOCTH
HCTIONB30BaHUs. DTO MOJHOCTBIO COOTBETCTBYET MPUHIIMIIAM COOCTBEHHOCTH Kak
oco0oti hopMbl oTHOIIEHWI JTroiel 1 Betetli (cM. bodapor 2004). KoHewHO, BO3MOYKHBI
OrpaHHUYEHHs CO CTOPOHBI FOCYIapCTRA, HAPUMED, YacTO MPUCY TCTBYET TpeDOBaHHe
He HapyluaTh paBa COOCTBEHHOCTH coce/ield. B 0cTabHOM ke ¢ y4acTKOM MOXKHO
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JeJ1aTh BCEe YTO YTOOHO, B TOM YHMCJIe U COBCEM €ro He MCTOoJb30BaTh (MBITBHUKOB
2002). B To e BpeMs gaxe B 3TUX 0OLIECTBAX, I7e, Ka3aaoch Obl, aBTOPUTET Yac-
THOM COOCTBEHHOCTH SIBJISIETCS HETIPEPEKaeMbIM, OTUETIIMBO (PUKCHUPYETCsl OOBIYHO-
MpaBOBOM IMJIACT B OTHOLIEHUSX 3eMeNbHOKM cobcTBeHHOCTH. Ha 31O 0GpaTun
BHUMaHHUe KJlaccuk aHtponosioruu 3. Taiinop eie B Hauane XX B. OH, B YaCTHOCTH,
YCMOTpEJ «OTTOIOCKH JPEBHOCTHY B CIIOKHOCTH FOPUAMYECKON MPOLISAYPbI, CBSI3aH-
HOM ¢ MOKYIKOH U Mpoiakeil 3eMiTi B AHITIMH. Y UeHbI OTMETHIT TaKkKe, UTO 3/1eCh
«ae (akTo» 3eMilsl TaKk W He MpeBpaTuiach B MOJHOLEHHYIO YacTHYIO COOCTBEH-
HOCTb. DTOT BBIBOA ObLI cAeNaH Ha TOM OCHOBAaHWH, YTO BiaJesiel] MPaKTHYECKH
JIMLIEH BO3MOXKHOCTH pacropsKaThes 3eMJIeH 1Mo CBOEMY YCMOTPEHHIO, B YaCTHO-
CTH, TIPH Niepeaye ee 1o HacieACTBY. «B AHIMIMM cuia JyXOBHBIX 3aBelaHui caema-
J1ack CTOJIb FPOMAIHOM, YTO TEOPETUUECKH YENTOBEK MOXKET OTKa3aTh CBOE UMYLIIe-
CTBO KOMY YTO/IHO, HO Ha MPaKTHKE 9TO yAep KHUBaeTCs HDABCTBEHHBIM YYBCTBOM U
00LLEeCTBEHHBIM MHEHHEM, KOTOPBIE OCYIUITH Obl KaK HEECTECTBEHHBI IS YeroBe-
Ka TMOCTYIMOK MoJ0OHOe JMILIEHNE CPEeACTB AeTell A oborauieHus MOCTOPOHHEro
WK Kakoro-HuOy s rocrivrasisyy (Taiinop 1924: 306). Mccnenoparelis 3a1aeTcs «04EHb
MHTEPECHBIM UCTOPHUUECKIM BOMPOCOM»: TIOYEMY B TOH ske AHIVIMM «OCiie CMEPTH
JBWKUMOE UMYILLECTBO (TIPH YCJIOBHM, YTO Biafiesiel] He OCTaBUJI 3aBelllaHHs) Je-
JIUTCS CYIOM MEXKAY YlIeHaMH Bceil CeMbH M0 CIPaBEeJTMBOCTH, 32 MCKITIOUCHHUEM
3eMJTH, KOTOpasi B OOJIBLIMHCTBE CIydaeB MepexonuT K crapiuemy ceiny?» (Taiinop
1924:307). [IpencraBnsiercs, 4To OTMEYEHHbIE Y4eHbIM (haKkThl O0BSCHSIIOTCS O0BIY-
HO-TIPABOBBIMH TMPEACTABICHUAMH, MPOAOIKAIOIIMMY OKa3blBaTh BO3ICHCTBUE B
cdepe 3eMeNnbHbIX OTHOLIEHHI, BO MHOTOM MOAUMHSS cebe orLMaIbHOe MpaBo.

HeobbrvaiiHast ycToiuMBOCTb OOBIMHO-NPABOBBIX MPECTABICHHUIA, CBSI3aHHBIX C CO0-
CTBEHHOCTBIO Ha 3eMJTIO, HECOMHEHHO, 00BSICHSAETCSl 0CO00H 3HAUMMOCTBIO 3eMITH (Tep-
PUTOPHUH) [/ YeJIOBEKa, — CPeibl OOMTaHMS U NIABHOTO MCTOYHHKA MHULLEBBIX pecyp-
coB. FIMeHHO B cuity 3TOro 3emiis oOpesia BEICOKHMI CTaTyc B paMKaxX 0a30BbIX HE0JIO-
TUYECKUX MPEICTARIICHHH TPAAULIMOHHOTO 00L1IECTBA— KyJIBTA PSAKOB, [PE/ICTARICHHIA,
KOTOpbIE BO MHOT'OM MPOAOIIKAIOT OMpeieNsaTh COBPEMEHHOE MPaBOCO3HAHKE.

Ky.]'ll:.T NpEeAKOB KaK OCHOBa Oﬁbl‘lHO-ﬂpaBOBle HpeLlCTaBJ'leHHﬁ,
CBAI3AHHBIX C COOCTBEHHOCTBLIO HA 3€MJIIO

KynbT npenxoB — Hanbosnee paHHHI THI MICONIOT UM, KOTOPBIH 3aKperni1 B CO3HA-
HUM moaed GyHIaMeHTaIbHbINA MPUHLIMIT YCTPOMCTBA COUMANBHON MaTepun, OCHO-
BaHHbII Ha JOMUHMpOBaHuHM cTapiuvx (bouapos 2000). THorpaduueckue HCTOUHU-
K1 (PUKCHPYIOT CliefIbl KyJbTa MPEIKOB MPaKTHYECKH y BceX HapornoB. Ky bT ocHoOBaH
Ha YHUBEPCATLHOM AJIsl TPAULIMOHHOTO O0ILECTBa MUPOBO33PEHUH O YKU3HEHHOM
MyTH YeJI0BeKa, B COOTBETCTBUU C KOTOPBIM OH IOCIIe cMepTH obpeTa ele Gosee
BBICOKHH CTaTyC B COLIMAIbHOM MepapXxuy — cTaTyc npezxa. [ Ipeaku xe, kak cunTa-
JI0Ch, MOIVIA MPAKTUYECKH HEOTPAHWYEHHO BIIMSATH HA YKU3Hb YIEHOB colliyMma. B
o0LecTBax ¢ IPUMUTUBHOMN COLMAEHO-TIONTMTHYECKOM CTPYKTY PO BIACTh MPEIKOB
OrpaHUYMBAJIaCh MX POICTBEHHUKAMH (POIOM, IMHUIDKEM, KJIaHOM M T. 11.). B Oonee
CJTOXHBIX COLIyMaXx (TJIeMeHaxX, BOXK/IECTBAX ), KaK, BIPOYEM, U B IOUHYCTPUATIBHBIX
o01L1ecTBax B LIEJIOM, OTBETCTBEHHOCTb 3a O/1aronostyyrie BCero CoLryMa JIOKUIach
Ha TMpe/IKOB MpaBUTesIel: BoX e, MOHapxoB. TouHee, ecy NMpeaKH POACTBEHHBIX
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KOJIIEKTHBOB, KaK Mpenosarajoch, 00ecrneurBav >kW3HEHHOE MPOLBETaHHE CBOEH
POZHE, TO KHALMOHAJIbHBIE» MPEAKH (T. €. BOXKICH WIT MOHAPXOB) — BCEM MOAAAHHBIM.

IpaBuTenu xe paccMaTpuBaivch Kak Obl JKUBBIMH MPEACTABUTENSIMU MPEIKOB
CBOETO CBSLLEHHOrO pojia, MEAWATOPaMU MEXKITY HUIMH 1 HacerieHHeM. CTIOBOM, MPEeIKH
Wrpajiy TIaBHYIO PoJib B KM3HM JKMBBIX. HemapoM B paHHMX BOiHaX 3aXBaTUMKH B
MEePBYIO Ouepelb OCKBEPHSIIIM MOTHIIbI TPEIKOB, AA0bI JIMILIUTE 3aBOEBaHHbBIE HAPO-
Jibl MX TIOKpOBUTENbCTBA. Tak ske Benu ce0s v eBpoIelLbl M0 OTHOLICHHUIO K HaceJe-
HHIO CBOMX MHOTOYMCIIEHHBIX KOMOHMH. Hanpumep, aHrnyane, 3aMeTHB, UTO «Ty-
3eMLIbD», COBEpLLAast OOpsIbl HA MOTMIIaX CBOMX IMPEIKOB, 3HAYMUTENIBLHO YKPEIUTSUITH
CBOM IyX B aHTUKOJIOHUAITLHOW O0pb0e, CTapaich JIMILUTE UX STOH BO3MOKHOCTH.
IloaTOMY OHM He TONBKO pa3pyLLuai MOTHIIbI BOXKISH, HO BOOOLIE 3amperany Xopo-
HUTb YOUTBIX JIMACPOB M YBO3ZWIIM MX Teja 3a mpeAensl ctpaHbl. [IpumeuarensHo,
YTO BO BpeMs MOIbeMa HalMOHAJIbHO-OCBOOOIUTENILHOTO IBHKEHHs adyprUKaHLbl,
Haripumep, TpeOOBaTH OT KOJIOHWU3AaTOPOB BEPHYTh OCTaHKH CBOMX FepOEB, YIOBast HA
VX 3allUTY U TIOKPOBHUTEIILCTBO B O0phOe 3a HezaBucuMocTh (bouapos 1992).

Ota e Joruka npocMaTpuBaetcs U B iectBusix M. CranuHa, CBSI3aHHBIX C «Ha-
LIMOHAITLHOM MOJIMTHUKONY. BhIchias Liesble Hapoibl CO CBOMX TEPPUTOPHIA, OH Kak Obl
JMLIAN UX TIOKPOBUTEIIBCTBA MPEIKOB, CTOSIBLLIMX, KAK M3BECTHO, Ha CTpaXke Tpaau-
LIMOHHOTO 00pa3a »u3HU. B pesynsrare BnacTs nomyuana 0osbLIyio cBoOoay neii-
CTBHI1 110 KOPEHHOH MepecTpoiike )KU3HEHHOTO YKJIa/la MHOTMX STHUYECKHUX TPYTI B
cocraBe CCCP. Tem He MeHee, 1eNOpPTUPOBAaHHbIE HAPOABI COXPaHWUIIM Bepy Npel-
KOB, KOTOpasi MOpO# MpoaosKaeT MposBIATLCS B Haubolee apxanieckoid ¢popme. B
YacTHOCTH, B MHOTOYMCIIEHHBIX MHTEPBBIO TPEACTaBUTENCH peaduIUTUPOBaHHBIX
STHUYECKHUX FPYTII, KOTOPbIE aKTUBHO TPAHCIUPOBAIUCH M0 KaHanam TB, HaunHas ¢
koHua 1980-x rr., 3Byyasa pagocTb KIMEHHO B CBSI3U C BO3BPATOM «Ha 3eMJTIO (WJTU K
MOTHJIaM) MPEIKOBY». 3HAUUT, MO UX MPEACTABICHUSIM, OHH BHOBb 0OpeNy MOKPOBH-
TENBCTBO MPEIKOB, YTO JIOMHKHO 00€IaTh CHACTIIMBYIO (TApMOHHYHYIO) JKU3Hb.

IoBeaeHne, MOTUBMPOBAHHOE KYJIBTOM MPEKOB, UITH, TOUHEE, €ro HAEHHO-TICHXO-
JIOTUUECKHM CyOCTparoM, JOBOJILHO IUMPOKO MPEICTABIEHO Ha BCeX YPOBHSX MHY-
cTpUalibHBIX o01iecTB. [IpuueM Ha HIKHUX YPOBHSX OHO MPAaKTHUYECKH COXPaHSeT
CBOI1 epBo3AaHHEBIN cMbIci. JIronu, coBepias TOMHUHAJIBHBIE PUTYaJlbl HA MOTHIIaX
POICTBEHHMKOB, 3a4acTyl0 Ha CaMoM JieJie YIOBaloT Ha X moanepkky. Ham He pa3
MPUXOOUIIOCH CIBILIATH U3 YCT BEPYIOLIMX JItofIeH O (haKkTaxX «IMOCEIIeHHU» UX yMep-
uieit poAHei (Jaile Bcero Bo cHe). 3T0 BOCIPUHUMAIIOCH KaK HATOMHUHAHKE O HeoO-
XOIMMOCTH cOOJIIONaTh pUTyasbHble o0s3arenibeTa. [loaToMy pacckazumk, kak
MpaBUIIO, BeIpaXKaJl HAaMepeHue B Onibkaiilliee BpeMsi CXOIUTh B LEPKOBb W MOCTa-
BUTb CBEUKY WJIM MOCETUTb MOTHITY POACTBEHHHMKA, YTOOBI TOT «HE CEPAMIICS.

HaumonanbsHble npa3aHUKY 3a4acTyO TakkKe YXOIST CBOMMH KOPHSMH B KYJIBT
MpenKoB. B yacTHOCTH, B HUX MOUTH BCeraa BKIIFOUEHbI PUTYallbl TOMUHOBEHHSI Ha-
LMOHAITBHBIX TepOeB MPOLLIBIX JieT. OcOOEHHO OTYETIIMBO 3TO MPOSIBIISIETCS MPHU TO-
TaJIUTapHBIX PeKMUMaX. 3/1ech MOMUHOBEHHE «CBSILIEHHOTO MPEe/Kay — OCHOBATENs
PeKHMa JKECTKO YBA3aHO C FapaHTHUeH JOCTHKEHHs COLMAIbHO-TOCYJapCTBEHHOTO
npouseTanus. [lo3ToMy MX MOTHITBI SBJISIOTCS HAMOHATIBHBIMU CUMBOJIaMH (MaB30-
nen). Hanprumep, B CCCP Mex Iy nepBbIM JIMLIOM TocynapcTsa U JIeHMHbIM Beerna
CHMBOJIMUECKH YCTaHABIIMBANACH JyXOBHas CBA3b. FIMEHHO OH OB «BEPHBIM IPO-
Joipkarenem nena Mnbruyay, BO3MIaBIs pUTyanbl TOMUHOBEHHS (BO3JIOKEHHE BEH-
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KOB) M1 00peTalt TeM caMbIM HeoOxomumMyto CHiTy, UCXOISLIYIO OT «CBSLLEHHOTO Mpel-
ka». ['enepasnbhblii cexkperapy KIICC 3annMan neHTpanbHOE MECTO Ha MaB3oJiee
BOX[Isl BO BpeMsi MHOTOJTIONIHBIX MPa3AHUYHBIX puTyaiioB. [IpousHocs npa3zaHuyHO-
pUTYyalibHBIE PeuM, OH BCera LMTHPOBAJI, Mpexxae Bcero, JleHnHa, B TO BpeMs Kak
OCTaJTbHbIE BHICTYMAIOLIKE JIMILATUCEH TAKOW MPUBUIIETHH M 003aHbI ObLTH CChLTATh-
Csl Ha )KUBOTO BOXK/S.

OtmMmeTHM, YTO COBpeMEHHast pOCCHHCKast 00LIECTBEHHO-TIOTMTHYECKAs )KU3HB TaK-
Ke TYCTO 3aMellIaHa Ha TOM e MAEHHO-TICUXONIOrHieckoM cyOcTpare, obperast mopoi
camble apxandeckue GopMbl. B yacTHOCTH, HECKOMBKO JIeT Ha3aja OypHBIA aKHOTax
ObLJT IOOHSAT B CBSA3M C 3axX0pOoHeHHeM octaHkoB Hukonas Il B yebimanbHuLE pycCKUX
camonepxues B Cankr-IlerepOypre. He MeHee akTrBHO 00cy>kaaeTcs BOMPOC O Bbl-
Hoce 13 Magsores 1 3axopoHeHuH Tena B.U. Jlenuna. [pudem, oGe akiyu cBs3biBa-
JIMCB C HAZIXKIIOM HA COLMATBHO-DKOHOMHUUECKoe OrarofieHcTBre cTpaHbl. Hanpumep,
b. HemLIOB, KOTOpBIH, KCTaTH, B CBOIO OBITHOCTD BULIE-IPEMBEPOM NpaBUTENbCTBa PD
BO3[VIABJISUT MPABUTENILCTBEHHYIO KOMHCCHIO, M3y4aBILYIO BOIMPOC MO 3aXOPOHEHHIO
OCTaHKOB TOCJIEAHEr0 POCCUICKOr0 MMIepaTopa, B CBOMX MHTEPBBIO yke B 2003 .
HEOJHOKPATHO BbICKA3bIBAJICS B TOM JIyX€, YTO MIMEHHO TEJIO «BOXKIIS», MOKOSLLEECs B
Mag3onee, sBIsieTcs OCHOBHBIM MPEMSTCTBUEM SKOHOMHYECKOMY M TlyXOBHOMY BO3-
poxnenuto Poccuu. [1pu 3Tom oH cebitancs Ha akanemuka J[.C. Jluxauesa, KOTOpbii
MepBbIi IIe-TO BbICKA3aJl 3Ty MbICTb. B 3TOM ke He pa3 yOexknan Tenespurenied B
CBOMX MporpamMMax UCTOPHK U Apamatypr O. Pam3uHcKuid.

CnoBoM, KyJIbT PEKOB — 3TO 0a30BbIi 151 COLMAIBHOM CUCTEMBI THIT UIE0JIO-
TMYECKUX MPEICTABICHUH, KOTOPBIM YNOPSAIOYMBAET €€ BHYTPEHHIOIO CTPYKTYpY,
(hopMupys MepapXxvio MeXIy 3neMeHTaMH. LIeHTpaibHBIM ke ero KOMIIOHEHTOM
SBJISIETCS. TIOXOPOHHO-TIOMUHAJILHBIN 00psia, HEM30€XKHO, B CBOIO Ouepeib, CBI3aH-
HBIi1 ¢ 3eMJTeld, B KOTOPO MOKOUTCS Mpax yconuux. IMeHHO 1aHHBIH psia npeacTaB-
nieHunid chopMUpOBaIT KOHLIEMLIMIO 00 OTHOLLIEHUH «UesloBeKay» U «3eMiiy». CpaBHU-
TeJIbHBII aHAITM3 STHOTpa(rUecKuX MaTepralloB MO TPaJULMOHHBIM OOIIECTBaM CBU-
JOETEeNLCTBYET O TOM, UTO pealbHBIMM COOCTBEHHUKAMH 3eMJIM (TEPPUTOPHHN)
BBICTYTAJIM IMEHHO MpeIKH (MPeoK), KOTOpbIe, B CBOIO OYepeab, Kak Obl Aenerupo-
BaJTH MPABO PACTIOPSKEHUsI €10 KUBBIM COLMAIBHBIM JIMAEPaM.

Yarne Bcero npaBoM pacriopsbKeHHs 3eMIleld Haiessiicsl CTapliuid MOTOMOK pofa,
Oyab TO cTapeiiMHa ceMeHHO-POJOBOM IPYIIIbI MK JKe CTapLUMiA WieH CakpaibHOro
pona— HaclieqHUK TpoHa. CII0BOM, BlaJeNbleB U pacriopsauTesield OObIMHO CBSI3bIBa-
JI0 KaK POACTBO, TaK M CTAapLUMHCTBO. KyNbT MpeKoB Haaessi1 paBoM pacriopsKeHHs!
CcTaplLero poACTBeHHHKA Ha TOM OCHOBAHHH, YTO OH OJIM>Ke BCeX HAXOJUIICS K CTaTyCy
NpeKa, a 3HAUMT, ellie TIPU KU3HK 00peTa HeKyto cBiITocTb. OHako cBoOOIa pacmo-
psbkeHus 3emiel Oblia CTPOro orpaHu4eHa TPaIULIMOHHBIMH MPpaBUIaMH 3eMJIEIONb-
30BaHMsl, KOTOpBIE ObLIN OIATH JKe OCBSIIEHBI ABTOPUTETOM MPEAKOB (TpaIrLpeit).

[o cytu, 06 3TOM ke mucan u Taiinop. B ero BpemeHa Ha cTpake 0ObIYHO-TPaBO-
BBIX HOPM, PacCMaTPHBAIOLLIMX 3eMJTEO KaK KOJUIEKTUBHOE BIaJieHH e POJICTBEHHHUKOB,
HacyeyeMoe CTapLMM U3 HHX, CTOSUIM «HPaBCTBEHHOE YYBCTBO U OOILECTBEHHOE
MHEHHE», CITy>KUBLIME 3(PPEKTUBHBIM CPEACTBOM COLIMATILHOTO KOHTpOss. MHbIMU
CJIOBaMH, HECMOTPsI Ha (opManbHOE FOCTIOACTBO YaCTHOM COOCTBEHHOCTH C HEOTpa-
HUYEHHBIM NIPABOM PACTOPSLKEHHs BELLAMH, B OTHOLIEHUH 3eMJIM B 3HAYMTEILHON
Mepe MpOJOoIKAeT elCTBOBATh OOBIYHOE MPAaBo.
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Ecnu B uHOyCcTpHaibHBIX 0011ecTBaX OOBIYHO-TIPABOBBIE HOPMBI BHICTYMAIOT CKO-
pee Kak MCKJTIOUeHHsl, HAalIOMHUHAIOLIHE 00 NCTOPUYECKOM MPOLITIOM, TO IS «TIepH-
(hepHiiHBIX» COLIYMOB OHHM MPOIOJKAIOT OMNPEAENATh OTHOLLEHHE JIIOASH K 3emJIe B
nonHoM obwveme. MccnenoBanust poceuiickoro antponosnora B.P. ApcenbeBa B Ad-
puke (6ambapa, pecrydirka Manu), npoeaeHHsbie B 1990-X IT., CBUAETETLCTBYIOT O
TOM, UTO 3eMJIsl POAOJKAET CUMTAThCs adpUKAHLIAMUA COOCTBEHHOCTBIO TIPEAKOB.
Tak, y 6ambapa X03IMHOM 3eMJIM CUMTAETCs Odcupi, KOTOPbIi OMTHOBPEMEHHO Bbl-
CTyMaeT B KauecTBe IMpeIKa-OCHOBATeNs, a TakKe AyXa — OXPaHUTeNs ACPEeBHH,
KOTOpasi HacesleHa ero PoACTBEHHUKaMU. Box b ke, cTapliuii My>KUMHA U3 cTaplie-
TO MOKOJICHUSI POACTBEHHOIO KOJUIEKTHBA, SIBJISIETCS paclopsauTeneM, AeicTByIO-
LIMM OT UMEHHW Odcupu, KOTOPbIA He JOIMyCcKaeT MpoAaXy 3eMJIM WM clady ee B
apeHay. Boxab oT IMeHH JacvpH CIIEUT, YTOObI UCMOJIb30BaHKUE TIPUIIETatoIUX K
JiepeBHE 3eMeJb He HAHOCHIIO €CTECTBEHHOTO MITH PUTYalbHO-Maru4eckoro yiepoa
TIOAOPO/IMIO TIOUB, & TAKKE OTBEUAET 3a MOJJIEPyKaHHe KyJIbTa MPEIKOB CBOETO U POII-
CTBEHHBIX JOMOX03s1#cTB. [ Tocre ero cMepTH hyHKLIMK MCTIOTHUATEIS BOJIU yXOB-Xpa-
HUTENel MecTa (IPEAKoB), a Takke BOJIM CaMOrO 3TOrO MepBornocesnieHua (1achpu)
riepeialoTes cTapLieMy MYKCKOMY MOTOMKY B paMKaX COLIMAJIbHO-POICTBEHHOTO KO-
JIEKTHBA, K KOTOPOMY 3TOT NepBoriocesneHel npuHaieskai (Apcenses 2000: 84).

OTMeTHM, YTO eBpOIIeHLbI HA PAHHUX dTanax KOJIOHU3ALMK He OCO3HABAJIM pasiiv-
41 B IOHUMaHUU peHOMeHa cOOCTBEHHOCTH Ha 3eMITIO MEXKTy HUMH U adpUKaHLa-
M. [1Inpoko n3BecTHBI (hakThl 3aKITFOUEHHS KOJIOHU3aTOPaMHK FOPUINYECKUX JOrOBO-
POB € BOXKASAMH Ha TIOKYNKY 3eMsii. OHaKO BINOCIEACTBUN BBISICHSIIOCH, YTO TE HE
MMenu npaBa ohOPMITSATh CAENKH, CIEACTBUEM Yero ObLIM BOCCTaHUsl, BbI3BAHHbIE
HEMpaBOMEPHBIM € TOUKH 3PEHHS HACEIICHHSI OTUYKICHHUEM 3eMIIH.

OTHOLLIEHHE K 3eMJIe KaK lyXOBHOH CyOCTaHLIMK, OpraHM30BaHHOM B paMKaXx KyJIbTa
MPEIKOB, XapaKTepHO AJIs CEBEPHBIX Hapo1oB Poccru (3BEHBL, 9BEHKH, XaHTHI U 1. ).
CuuTanoch, 4To 3emJiell BajeNn QyXU-X035eBa, KOTOPBIX, CKOpee BCEro, cieayeT
unentudurpoBars ¢ npeakamu. Cuctema 3emieBlaieHus] BKIloyana B ceds Tpa-
JULIMOHHBIE 3eMelTbHbIC MPaBUIA U HOPMBI, CBSI3aHHBIE C CYLLECTBOBAHMEM MOTHII
MPEIKOB, KyTBTOBBIX MECT, TyXOBHON OOLLIHOCTH ¢ 3emiiei (3emienonb30BaHue dBe-
HOB U 3BeHKOB B Cubupu,1997: 91). [lpennonaranock, YTo IO CTPOWIIA C HUMH
OTHOLLIEHHS Ha «IOTOBOPHOI OCHOBEY, OMHUparoLeics Ha MPUHLMITBEI 0OMeHa, paBeH-
CTBa, yBaKeHus1. Hanprmep, OXOTHUKH U pbIOOJIOBBI (XaHThI, MAHCH, JIECHBIC HEHLIBI)
ISl yCTIEUTHOTO MPOMBICIIA 3aKJTI0HaloT Kak Obl JoroBop ¢ ayxamu. [lepen Hayanom
MPOMBICIIA YCTPaUBAaeTCsl JKEPTBONPHUHOLIECHHE, PUYEM BO BpeMsl 3TOH MpOoLEeaypbI
3BYYHMT OOpAILIEHHE «JIECHBIE CTAPUKH, CTAPYXH. ..». ITO AaeT OCHOBAHUs Mpearoa-
rarh, YTO B KaueCTBE «IAyXOB» BBICTYNAllM yMepluve WieHbl couryma. CoBepiunB
o0psz, Monu curTtany cedsl BIpaBe *kIaTh OT AyXOB MOKpoBuTenbcTBa. Ecnu, He-
CMOTpSl Ha TIPUHECEHHbBIE JKEPTBbI, yX HE BBIMOJHSI CBOUX 00S13aTeIIbCTB, TO €ro
n300pakeHHe MOTJIO OBITh U30UTO, OPOIIIECHO, YHUUTOKEHO.

OrtHolIeHre NMpencTaBuTesiell JaHHBIX HApOAOB K 3eMJle MPOsIBIISETCs B HACTOS-
L1ee BpeMsl MPH 3aKJIIOUEHUH JOTOBOPOB ¢ He(hTe00bIBAIOLIMMU KOPIOPALUSIMU. OTH
COMIAILIEHHUs] COIePIKAT TMepevrcieHHbIe B TMCbMEHHOM BHjIE 00s13aTeIbcTBa CTO-
poH. OGBIYHO OHH 3aKPETUISIOT COTIacHe CEMbH, BIIaCIOLIEi pOIOBBIM YrobeM, Ha
OTBO[I 3¢MJIH JJ1s IPOMBILLIIEHHOTO OCBOEHHSI, IPH BBIMIOIIHEHUH OTPeIeNIeHHBIX 00s13a-
TeJIbCTB MPOTHUBOMOIOKHOM CTOPOHOM. JIOKYMEHT MOAMKCHIBAECTCS [MIABOM CEMBH, Te-
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HepaJTbHBIM IMPEKTOPOM M MPEACTABUTENSIMU aqMUHUCTpaLuu. [ Ipu 3ToM MaHcu co-
BEpLLAIOT )KEPTBOMPHUHOLICHHsI, KOTOPBIE CIIEYeT, BUAMMO, PacCMaTpHBaTh Kak MpH-
BJICYEHHE K JJOTOBOPY €lle ONHON CTOPOHBI, SBIISIOLIEHCS HACTOSLLMM XO3IMHOM 3€M-
7Y, T. €. {yX0B npenKoB. [1o coBaM caMrX MaHCH, «KEPTBOMPUHOLLEHHS B 3TOM CJTy-
Yae Kak revathb (3eMiIenoib30BaHke SBEHOB U 3BeHKOB B Crbupu 1997: 233-234).

MuicTrueckoe OTHOLIEHHE K 3eMIle, Oy XOTBOPEHHOE KYJIETOM MPEIKOB, XapaKTep-
HO cerofiHs U Ajs kaBkazckux HaponoB Poccun u CHI'. Oxkazanocs, uto Ha KaBkaze
BO3BPAT KOJIXO3HBIX 3€MeJib B COOCTBEHHOCTb PONOBBIX KOJIJIEKTHBOB Hadajics
MpaKkTHYecKH cpazy ke rocie cmeptu Cranuna: «lloapociume netu perpeccupoBaH-
HBIX OTOOpaJTM CBOM 3eMJIM OOpATHO Y TeX, KTO MPH KOJIX03aX 3asBiisll, YTO 3eMJls
ternepb obmas...» (Kpsutor 2000: 66). B AGxa3um 10 cuxX MOp MpaBo Ha 3eMJTFO
TecHeHLLIMM 00pa3oM MepervieTeHo ¢ MPEACTaBICHUIMH Ky/bTa npeakos. Mccnenosa-
TeJb MHULIET O 3eMETbHOM KOH(IHMKTE, UMeBIIieM MecTo B KoHIle 1990-x rr. Criop city-
YMJICSI IO TIOBOAY 3€MeJTbHBIX YTOUi, MPUHAJIEXKABIINX IO PEBOIOLMKM HEKOMY POJI-
crBeHHOMY KorutekTuBy. [locne pacnana CCCP ero npeacraButeny notpeGoBaiv BO3-
BpaTa OTYY)KIEHHBIX HeKorna 3emelb. MHTepecHo, 4To B KauecTBe apryMeHTa
(urypupoBait ToT (aKT, UTo cenbCkuit skuTenb LLakpbii, «co3HaBas, UTo KMBET HE Ha
cBOeH 3emJie, 3aBelliall IOXOPOHUTH cedst Ha 3emiie npeakoB B cene JIbixub (Kpbiios
2000: 68). [1o npeacraBieHUsIM KyJIbTa, YMEPLIMIA JOILKEH MOKOUTCS TOIBKO B 3eMJIE,
NpHHaAJIeKALLeH MpeIKkaM 1 OXpaHseMOH MU, B IPOTUBHOM CJTyydae ero >KAaTi Oe/ibl
Ha ToM cBeTe. A. KpbUloB MPUBOAUT MHOYKECTBO CBHIETENLCTB TOTO, YTO CETOIHS
abXxa3lpl XpaHsIT NaMsATh O POJOBBIX 3eMJISIX: «AOXa3Lpbl U3 MOKOJIEHUS B MOKOJIEHHE
riepeiatoT CBOMM MOTOMKaM CBEJIEHHS O pa3Mepax M pacroyioKeHUH POIOBBIX 3eMeb,
3a4acTylo HaXo[AMXcsl Ha OOJIBILIOM PACCTOSIHUM OT AoMa. <...> [loaTomy, HecMoTpst
Ha OypHble coObITHsE XX B. M OTCYTCTBHE KaKMX-TTMOO KapT 3eMeNbHbIX YTOWA, CIIOPbI
MEXIY KpecTbIHAMH, MPETEHIYIOIMH Ha OJTHU U Te 5Ke 3eMITH, SBJISIOTCS IOBOJIBHO
peakumu. <...> Bce kpecTbsiHe 3HAIOT CBOM BJIaIeHUsI M CAMM PeLatoT Bce BO3HMKA-
rorue ipodiemb (Kpbuto 2000: 71). [puueM 3eMennbHBIE CHIOPBI PELIAFOTCS B paM-
KaX OOBIYHOTO MpaBa, a MIABHBIM CYAEOHBIM JIOKa3aTeJILCTBOM SIBJISETCS TIPUCSATa,
KOTOpasi MPOU3HOCUTCS B CBATHIIMILIE BEpXOBHOTO OokecTBa abxasues [Ipinpbimiua:
«Kakaplii U3 peTeHaeHTOB CO CBOMMM MOPYUMTENSIMU W3 YKCIIa POACTBEHHHUKOB JOIDKEH
MIPUCATHYTb B TOM, YTO “3TO0 — €ro 3emJi” — T. €. NPUHAuIexaa ero npeakam. [lo
TBEPIOMY YOEKIEHHIO MHOTHX OIMPOLUEHHBIX KPECThsIH, €CIId MPETeHAEHT U ero
POICTBEHHHKH HE yBepeHbI B CBOEH MPaBOTe — TO OHM HUKOTZA HE JaayT MOJ0OHOM
KJIATBBI B CBATUJIULIE, & OTKAa3aBLUMICS OT MPUCATH OAHOBPEMEHHO OTKAa3bIBAETCS OT
MpeTeH3uii Ha 3eMebHbIN yuacToky (Kpbuios 2000: 72-73).

[TamsTb 0 POOOBOIL 3eMIle, UK «3eMJie TIPEIKOB» COXPAHSETCS Uy POCCUHCKUX
yeueHLeB. B.A. TUILKOB MPUBOIUT CBUAETENBCTBA MHPOPMAHTa, YTBEP KAABLIETO,
«4TO 10 CHX MOP XOPOLLO 3HAET, U 3HAIOT BCE OKpY>Karollle, [Jie B POOHOM TOPHOM
ceJie MPOXOASAT FPAHMLIbI €€ POIOBBIX YUacTKOB: “HHKTO HU OTHOM IpyLLIM HE COPBET.
Bce 3HaroT, koMy npuHagiexar 3ti aepesbs » (Tumikos 2001: 76).

OrtHotueHue k 3emiie Ha KaBkasze Halio oTpaykeHue B MOTUTHYECKON TMCKYCCHH B
npotiecce o0cykaeHus 3emenbHoro konekca B Jlyme. Hanpumep, nenyrar A.C. Kynukos
MpeasioKuil yuyecTh ero B 3aKoHoaaredbHO# mpakTtuke: «Jns Kaskaza, nns
MaJio3eMelTbHbIX pecyOnvK, Takux, kak Kapauaero-Uepkecus, Murymerus, Ocerus,
[ KOKAbIA KBAJpaTHbIA METP 3HAIOT JKUTEJM, 3HAOT, KTO 10 PEBOIIOLMH Biajen
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9TOM 3emel... Eciu Bce 5TH BOIMPOCHI HE MpeLycMOTPEThb, TaM ASHCTBUTENBEHO MO-
T'YT OBITh CEPhE3HBIC TIOCIIEACTBYS, U Mbl, TAKUM 00Pa30oM, MOKEM MOPOTUThL TpodIIe-
MBI, IONOTHUTENBHBIE TipoOemMbl» (IocynapcreenHas Jyma. .. Ne 101: 36). OObruHo-
TIPABOBBIE MPEJICTABJICHUS HAPOIOB JaHHBIX STHUUECKUX TPYIIIL, JISHCTBUTENEHO, OKa-
3bIBAIOT CYLIECTBEHHOE BJIMSHHME Ha 3aKOHOTBOPUECKMIA mpouecc. B yacTHocTH,
napnamenT CeBepHoit Ocetun-Ananuu 25 mapta 2004 1. NpyHSLT 3aKOH O 3arpeTe Ya-
CTHOI cOOCTBEHHOCTH Ha 3eMii0 Ha 49 net. Paspelaercs Tonbko apeHaa 3eMilu.

OObIYHO-TIPAaBOBBIE MPeICTABJEHHS 0 COOCTBEHHOCTH Ha 3eMJII0
Y PYCCKHX M HX OTpaxkeHHe B 00IeCTBEeHHO-NOJIMTHYECKOM JHCKYypce

3emns u kynem npeokos. B pycckold KyJabType KyJIBT MPEAKOB TaKKe BO MHOTOM
ornpenesnsiT 00bIMHOE MPaBO, Pery/rMpoBaBiliee cCOOCTBEHHOCTD Ha 3eMitto. CBAI3b €ro ¢
«3emiieid» puKcupoBaachk ellle HalllMM BbIIAIOIIMMCS 3THOrpadoM U (hONTBKIIOPHUCTOM
A.H. AdanacreBbiM BO BTOpO# moopuHe XX Beka. Mccenys pycckyro JIeMOHOJIO-
THIO, OH TOKa3aJ1, YTO COOCTBEHHHUKOM POIOBOM 3eMJTH CUMTAJICS JIOMOBOM, KOTOPBIIA, B
CBOIO Ouepe/ib, ObLT He YeM MHBIM, KaK CBSILLIEHHBIM MPEJKOM POACTBEHHOTO KOJLIEK-
THBa: «OT TECHBIX CTEH U30bI ¥ IBOpPA OXpaHHUTENbHAs BJIaCTh JOMOBOTO pacipocTpa-
HUJIAch Ha Bech MO3EMeEJIbHBIN HaJlesl, puHaanesxatuii poxy. [ lonstre cobcTBeHHOC-
TH OBbIJIO Hepa3eNbHO CBI3aHO C MPEeCTaBICHUEM Oo4ara: 0 4YaCTHON COOCTBEHHOCTH
He 3HaJIM, BCEM MMYLLECTBOM BJaJiesl poJl cO00LLa, KOTOPbIi (Kak JIMLO FOPUANUECKOE)
1 OBbIT HACTOSILIMM COOCTBEHHHKOM, WJIM, TOBOPS CTPOXKE, — COOCTBEHHHMKOM OBLJIO
00’KeCTBO JOMAILIHETO OYara: B HeM BUAEIH MPeCTaBUTeN s POACTBEHHOrO eIMHCTBA,
crapeiiiiero npaotua. Takoe coueTaHue pa3IMYHbIX MOHATHI 3aNeyarsienioch B CIIOBe
yyp; 100 Apyras Gopma ero uyp, COXpaHUBLLIASACS B HA3BAaHWUM Mpawyyp, yKa3biBaeT
Ha MpeKa-ocHoBaress poaa. <...> 3emJIsl, B KOTOpPOH MOKOMJIMCH MePTBbIE, PU3HABA-
J1ach CBAILLIEHHOM, HEIOCTYITHOH Yy>KepoALaM 1 He ToJIeKalia OTUY>KISHHIO. . . TOJTBKO
TOT MOT TIOJIb30BaThCS TIOIaMH OOLLET0, HACTENCTBEHHOTO MMYIIIECTBA, COYy4aCTBO-
BaTh B €ro 00aJaHky, KTO B KAYEeCTBE WieHa U3BECTHOO PoJia COCTOS MO/ 3aLUTOM
JIOMAITHEro ovyara v PUHUMAJT y4acTHe B CeMEHHBIX )KePTBOIPUHOILICHUSIX U MOJTUAT-
Bax» (Adanacker 1983: 186). Cakpanmzaiys BepxoBHOM BiiacTi B Poccuu, kotopast B
TOM WIJTM MHOM popMe MpociesK1BaeTesl Ha BceM NpoTshkeHnn uctopuu (boyapos 19920),
BO MHOTOM OOYCIIOBJIEHA €€ CBS3bIO ¢ OOXKECTBEHHON CYLLIHOCTBIO «3EMJIN», YXOSs-
LIeii, B CBOIO OUepelib, KOPHAMHM B KYJIBT MPEIKOB.

B Hareit KyneType rocyaapcTBo, CHHOHUMAMH KOTOPOTO BBICTYMAIOT MOHATHS
«ctpaHay, «PonnHay, «OTe4ecTBO», OTOKIECTRIISIETCS, BO-TIEPBBIX, C BEPXOBHBIM
MpaBUTENIEM, BO-BTOPBIX, ¢ «3emiiein» («LLnpoka crpana Most pogHas. MHoro B Heit
JiecoB, nmoneit u pex»). Kak cnpaseniuso 3ametut b.b. Ponoman, y Hac «rocynap-
CTBO — JKMBOE CYLLECTBO, pojIHOE, OM3Koe, Tpedyroliee JITOOBH, Kak Marb U OTeLl.
“Kak HeBecTy PoauHy Mbl mobum, GepexxeM Kak jackoByro mMath”. <...> Ecnu B
XIX B. croBo “Pomuna” ObLIO 3anpelieHo [eH3Ypoii, Tak Kak BoeBaiau “3a Llaps u
OrteuectBo”, T0 B CCCP 1o BOMHBI ¢ ['epmanuei Obuto 3anperneHo “OteuecTBo”
KakK HarmomuHaroulee o uape<...>. OTe4ecTBO, KOTOpOE 3allHMIIAIOT BOOPYKEHHbIE
CHJIBL, 3TO, Tipeskae Beero, caMm Otewr Otevecta, a PoauHa, BBepeHHas eMy cTpaHa,
3emJIsl, 1o4Ba, Oojlee maccUBHas1, cTpajaroLas, 6e3zalurHas, skepTeeHHas» (Pomo-
MaH 1997: 302-304). [1ostomy ecnu conaatsl [lepBoii MUpoBOH «yMupanu 3a poa-
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HYIO 3eMJTIO» CO clioBaMH «3a Lapsi 1 OTeuecTBoy», TO conaarsl Bropoii MupoBoii —
«3a Poauny, 3a Ctanmunal».

C no3uLmii Tako# KyJIBTYpbI YacTHasi COOCTBEHHOCTD, ¢ €e HOPMO CBOOOAHOTO
TOBapo0OOpOTa 3eMiIH, O3 NpeyBeTUUEHHS, BBIITISUT CBATOTATCTBOM. DTO UCIIOb-
3YI0T JIeBbI€ MOTUTUYECKHE CUITBL, BbIIBUTas TO3YHT: «IIponara 3eminu BeseT K rmpo-
naxe PonuHbny. OcoObli MPOTECT BBI3bIBACT MPUHATHE 3aKOHA, pa3peLlatolILero Mpo-
JlaBaTh 3eMJII0 MHOCTpaHUaM, T. €. yyxkakam. Jlenyrar or KITP® H.M. XaputoHos
ckazan: «lIpenocraBneHue npaBa cOOCTBEHHOCTH HA 3€MJII0 MHOCTpaHL[aM MpHBe-
JeT K YMEHbLICHHIO KM3HEHHOTO MpoCTpaHcTBa yis rpaxkaaH Poccun u moapeiBy
cyBepeHHTeTa cTpaHbl. KpoMe Toro, oT4y»neH1e 3eMiIM HHOCTpPaHLIAM IPOTHBOpeE-
yut Koncturyimu Poccuiickoii Menepatmn. KonctuTyiiys HaurMHaeTcs ciioBaMu: “Mel,
MHOTOHAIIMOHANTLHBIH Hapo| PD, yTeepxkas paBa cBOOOIbI UesioBeKa. ..”” Ecu Mbl
MpeIOCTaBUM MHOCTPaHLIAM MpaBo MOKYIKH HAIIMX 3eMeJIb, TO O KaKOi CBOEH 3emie,
o kakux npaBax!» (IocynapcrBennas Jyma... Ne 113. Y. 1: 28).

JleficTBUTENBHO, «UYKaK» B OOBIYHO-TIPABOBOM MEHTATLHOCTH OTOXKAECTBIISET-
Csl C «BParomy», KOTOpPOMY MpPHUIKCHIBaeTCsl 00NaJaHle CBEpXbecTeCTBEHHOM ecT-
PYKTUBHOH cuioii. Benencteue 3toro «uysxak» Beeraa HaXoauTcs BHE Mpasa, CyObek-
TaMH KOTOPOTO SIBJIAIOTCS «CBOW». [10 OTHOIIEHWIO K HEMY MPAaBOMEpPHBI U Aaxe
00s13aTenbHbI HACKIBCTBEHHBIE AercTBHsL. [loaTomy, Oe3ycioBHO, Mpoiaka eMy 3eMITn
C ee BBICOYAHIINM CaKpalbHBIM CTaTyCOM paclieHMBAeTCs Kak MOMpaHHe BceX
MbIcMbIX HOpM (bouapos 2001: 508—509).

KoHeuHo, oTokaecTBIeHHe HAIIMM CO3HAHUEM «TOCYNapCTBay, «CTpaHbDy, «Po-
JVHBD), HAKOHEL, «3eMJIN» C MPEICTaBUTeNIeM BEPXOBHOMW BIIACTH YXOAWUT KOPHAMU
OIATH JKE B KYJIBT MPeKoB. B pycckoii npaBocnaBHON KyABType Lapb, OyayuH «roma-
3aHHUKOM OO’KbMMY, MBICTIMIICS TOCpeaHUKOM Mexay borom u monpmu. B To ke
BpeMs LIApPCKUI TUTYJ HAcJIeoBajIcs YWIEHOM MpaBsuiero (CBALIEHHOTO) poaa, Kak
MpaBUJIO, €ro cTapliuM MpeacTaButesnieM. ClIoBOM, Lapb paccMaTpUBaics M Kak
TOCPETHUK MEXIY TMOIaHHBIMU U BoroM (B COOTBETCTBUM C XPUCTUAHCTBOM), U,
OZIHOBPEMEHHO, KaK MpeICTaBUTENb NPEAKOB, TAK)Ke OTBEUatoUIMX (HO B COOTBET-
CTBHH C 3bIYE€CTBOM) 32 JKU3HEHHOE NMpoLBeTaHue HaceneHus. CBs3b LIapCKOro cra-
Tyca ¢ KyJbTOM NpeaKoB OOHapy>KuBaeTcs B (peHOMEHE CaMO3BaHCTBA, KOTOPBIH
nonyuyun B Poccun mmpoxoe pacrnipoctpanenre. Tonbko peasibHBIN MOTOMOK CaK-
PanibHOTO pofia ObLT B COCTOSIHUM 00ECTIEUUTD MPOLIBETAHKE YKUBYLLIMM, a TIO3TOMY JIHO-
Oble MOI03PEHHsI B TOM, UTO «Laph HEHACTOSILLMIY», OJKHBI ObLIK BbI3LIBATD Y Hace-
JIeHUs! TPEBOT'Y, YTO M MCTIONB30BAIM CaMO3BaHLIbl B 00pr0e 3a BracTb. CIOBOM, JieTH-
TUMHOCTb LIApCKOM BJacTH o0ecreurBaiach YaCTUYHO XPUCTUAHCKUMH, YaCTUYHO
S3BIYECKUMH Tpe/ICTaBIeHHsIMU (KyJIBTOM mpenkoB). OnHako B 000MX Clydasx OH
BOCTIPUHUMAJICS KaK MOCPEIHMK MEXAY CakpaibHbIM Hadanom (borom mmm mpeaxa-
MH), OTBEHAIOLLMM 3a OJiarofeHcTBYe JIIofel, U caMUMH JIIOIbMHU. B aTOM cMbicrie
Lapb KaK pa3 U cuuTasics COOCTBEHHUKOM 3eMJTH, TOUHEE, ee «X03IMHOMY. Poccuiickuit
caMofiepKell TaK U UMEHOBAJl ce0st — «XO35auH 3eMuu pyccKoiiy.

WneitHo-nicuxosoruyueckuii cyocTpar, iekalii B OCHOBE KyJbTa MPEIKoB, B KO-
HEYHOM CUeTe ONpeNesvi MpeICTaBIeHHs! O TOCYIapcTBe Kak JIETMTUMHOM 3eMellb-
HOM COOCTBEHHHKE, XapaKTepHbIe AJIs Halllel MPaBOBOM KYJIBTYPBI.

Tocyoapcmeo rax 3emenvuviii coocmeennux. Haim noneBbie paboThl O3BO-
JIMM BBIOETIMTH TPEACTABJICHHs O FOCYIAPCTBE Kak O JISTMTUMHOM COOCTBEHHHKE
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3eMJr 110 00brHOMY TipaBy (PsaOukuH 2002). O6 3TOM ke CBUIIETENBCTBYIOT U STHO-
uctopuyeckre Marepuaiisl koHua XIX — Havana XX B. B cooTBeTcTBUM € 3TOM
HOPMOIA, 32 FOCYAapCTBOM MpPU3HAETCS, [0 CYTH, HEOrPaHUUYEHHOE TIPaBO Pacropsi-
JKaThCsl 3eMIIeH «TI0 CTpaBeAIMBOCTHY. B 3akoHO#aTeIbHBIX MHULIMATHBAX JIeMmyTa-
TOB Lapckoil J[yMbl MOXKHO yCMOTpETh CTpeMJIeHHE YTBEPAUTh JaHHOE OOBIYHO-
MpaBoBOE MOJIOKEHHE B KauecTBe 3akoHa. Harnpumep, onvH ux arpapHbIX MPOEKTOB
(«mpoekT copoka AByx») Mpenmnosiarai u3bATie W30BITOUHOM 3eMITH Y BlIa/IeITbLICB
Pa3HOro Kjlacca W HajlelIeHHe el0 KPecThsiH AJis o0ecrieyeH sl CBOEero CyLLeCTBOBa-
HYs1. DTOT MPOEKT BbI3BaJ KPUTHKY JETyTaTOB, BHICTYTABILHX 32 YACTHYIO COOCTBEH-
HocTh Ha 3emito0. C touku 3penus aemytara C.H. luanoBckoro, npuHsITHE TakoH
HOPMBI B KOHEUHOM MTOre OOEpHETCS TeM, UTO KKPECTbSHE COUTYT MPABUTEILCTBO
00s13aHHBIM HAZIEISATh UX 3eMJIEI0, HE TOJIbKO TOCYAapCTBEHHOW, HO M YacTHOBJIA-
JIeIIEYECKOM, MOLIATHYB B MOHSTHSAX KPECThsSH HABCEra ICHOE MPeCTAaBIeHHE O IpaBe
nuuHoi cobcteeHHocT ([ocynaperBennas [{yma ... Ne 113. U.1: 109).

03aboueHHOCTh JenyTara Oblia BIOIHE nMpaBoMepHoH. Kak mokasbiBasia npakTu-
Ka Tex JIeT, Aake MPUOOpeTs 3eMJTI0 B YaCTHYIO COOCTBEHHOCTb, KPECThSIHE MPOAOI-
JKaJli paccMaTpyBaTh CBOIO BOJIIO TIO PACTIOPSDKEHHIO HaJielaMy MeHee JIETMTUMHOM,
HEXeNHY BOJTIO rocy/iapcTsa (Bnacti). Hanpumep, yTparus cBOrO 3eMITIO B pe3yJisTare
HEepacueT/IMBON CASNKHM MO KyIUle-TIpoJaxke, OHU MPEeIbsIBIIsIN MPEeTeH3MH BIIaCTH,
roJiarasi, UTo OHa 00s13aHa BOCCTAHOBUTH CTIPaBEAIMBOCTb. B yacTHOCTH, peub 11wia o
KPEeCThbsIHAX, KOTOPbIE JIMLLIMIIUCH 3eMJTH, TIPOJAAB €€ «CKYMIIMKam»: «Obe33emMerneBLne
IO CBOEH HepacUeTIMBOCTH KPECTBSIHE XKIYT HE IOKAYTCS TAKOTO 3aKOHA, KOIAa MOYKHO
Oyzet oToOpaTh MPOJAHHYIO UMM 3eMJTIO OOPaTHO, TaK Kak 0e3 3eMIIH JKUThb Hellb3s.
Ha Bonpoc, kak 310 cienarb, ¥ KTo k€ BUHOBAT, YTO OHHU IPOMOTAITH CBOIO 3eMJTI0, OHU
OTBEYAIOT, YTO CaMH, M C HUIMH Ka3Ha (MPaBUTENILCTBO), YTO XOUellb, TO U AeNaid, XOTh
Ha karopry rocbsutai. . .» (LLyctukos 1907: 124). CnioBoM, KpecTbsiHe, He OTpHLIast CBOei
BHUHbI, OOBHHSLIM M TOCYAAPCTBO (Ka3HY), OT KOTOPOTO KaK OT BEPXOBHOIO 3eMETbHOTO
pacropsiAuTesIsl Ky BOCCTaHOBNEeHHsI cripaBeaiBocTy. [lof «3akoHOMY, Ha KOTOpBIi
HaJesINCh KPECThsIHE, MTOHUMAJICS, KOHEUHO ke, LIAPCKUI YKa3.

AHaJOrMYHBIN ciyyail, Kak Mbl YBUJUM 4yTh T03K€ U3 pacckasa JenyTrara
I'. PaiikoBa, nporzouten noutu yepe3 100 ser. CoBpeMeHHbIE KpeCTbsHE MOLTH TeM
JKe MyTeM, a IMEHHO, OOPaTHIINCh B JAHHOM CJTy4ae K NPEACTAaBUTENIO 3aKOHOAATE b~
HO# BlacTH (3aMeTHM, 4TO HE B CY[) 32 BOCCTAHOBIIEHHEM CIPaBEAIMBOCTH, TpeOyst
BO3Bpara 3eMelb, yTpaueHHBIX BCIIECTBHE HepacueTIMBoi caenku. Eciu xe yuecTs,
YTO 711 OOBIJEHHOTO CO3HAHMS, B IPUHLIMIIE, YYXKJ0 «pa3leneHre BracTeii», 0 4em
HaM yxe JIoBoamiock nucarh (bouapor 19926), To MOXKHO KOHCTATHPOBATh, UTO MO-
THBALIMM POCCHUSIH CO BpeMEHEM MPAKTHYECKH HE TpeTepriesii U3MEHEHHUH.

He Menee mokazatesibHO B 9TOM CMbICJIe U MHEHHWE MpeANPUHAMATEIbHULBI U3
KpacHonapckoro kpast (0 KOTOpoii Takke pedb noiieT Huke). O0cykaas peakiuio
KpecTbsH, JIMLIMBILIUXCS 3eMJIM B pe3ylibTare ee MpoNaykKh, OHA 3aMeTHIa,uTO OHU
00s13aTeNTbHO «BO3BMYTCS 32 BUJIBI», T. €. , HEYAauHO paclopsIMBLUKCH COOCTBEHHOM
3emJield, Bce paBHO BO3JIOXKAT BUHY Ha rocyaapcTBo. K aToMy BBIBOLY OHa mpHILLia
Onmarogapsi cBoeMy OIBITY paboThl B chepe CceqbCKOXO3IHCTBEHHOro OW3Heca.
[losTomy eli JOMOAMHHO WU3BECTHO, YTO COBPEMEHHBIE CeJlbiaHe TaKkKe CUUTAIOT
roCyIapcTBO INIaBHBIM COOCTBEHHUKOM (pacropsiautesieM) 3eMind. OHO e MBICTUTCS
BEPXOBHBIM apOMTPOM, 00sI3aHHBIM OJIFOCTH CMIPaBEeJTUBOCTh, B TOM YHCIIE, B 3TOM
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Borpoce. «Buibly» xe Beceraa nocneaHuid apryMeHT B pa3roBOpe ¢ BJIACThIO, KOra Ta
He CrIocoOHa BBITIONTHUTB 3TOM IIABHOM 17151 Hee (DYHKLIMH.

3emnss — «oap Oooicuily. JIpyrum JIeruTUMHBIM OOBIYHO-TIPABOBBIM «COOCTBEH-
HUKOM» 3eMJIH siBJisieTcst bor. OO 5ToM CBUIETENBCTBYIOT KaK HALIK MCCIIEA0BaHMS,
TaK W JOPEBOJIIOLMOHHBIE STHOMCTOPUYECKUE MaTepualibl MO PYyCCKOM NiepeBHe.
HUccnenosarenu Toit nopsl otMeuanu: «O0LLIecTBEHHOE BaieHue 3eMiusimu B Poc-
CHH, OCHOBaHHOE MO 0OBIYal0, KOTOPBIN MOYTH UMEET BJIacTh 3aKOHa, — O0bIYalo
KOPEHHOMY M KOTOpBIM Tak cwieH. <...> “MpI BalM, a 3eMJIs Halla, 3eMJsl eCTb
60sxms”» (CeipoeuxoBckuid 1909: 335 —336). Takum 06pa3oM, KpernocTHbIE KpecTb-
siHe, TIPU3HABas JayKe CBOIO NMPHHAIEKHOCTH TIOMELLMKY, TEM HE MeHee, CUMTAJIH,
YTO 3eMJIS sIBJISeTCS 0OUIMM («OOKBHMY) JOCTOSIHUEM, a MOITOMY KaKIbIii MOXKET
BOCIIOJIB30BATHCS €10, PUIIOKUB CBOM Tpy. OHa prucoBaiach B HAPOJHOM CO3HAHUU
SKMBOM, MUCTHYECKON cyOCTaHLMe, BhICTyNnana B o0pase «3eMJIM-MaTyLIKWy, YTO
OTJIMYAJIO €€ OT APYTroro HeIBMYKMMOTo uMylLecTBa. MIHbIMU ciioBamMu, OHa He MoTiia
ObITb YbeH-TMO0 cOOCTBEHHOCTBIO M BBICTYMaTh B KauecTBe ToBapa: «Ilo mpen-
CTaBJICHUSIM KPeCThbsIH 3eMJIsl — “Huubs”, “nap boxwuit™y» (Ilyctukos 1907: 97).

AHanm3 o0111e CTBEHHO-TONMMTUYECKOrO AUCKypca Hadana XX B. CBUIIETENTbCTBY -
€T O TOM, YTO JIaHHasi OOBIYHO-TIPaBOBAs HOPMa MCTOJIBL30BAJIach B KauecTBE YyTh
JI1 He TJIAaBHOT'O apryMeHTa NPOTUBHUKAMH YacTHOM coOcTBeHHOCTH. [Topoii auckyc-
cuu B Jlyme oOperanu kpaiiHe sMoLMoHalbHYIO dopmy. Hanpumep, 3amecturens
MHUHHCTpa BHYTPEHHHX JIeJl, BbICTyMas nepen aymuamu B 1906 r., Tak 0003HauMI
MMEBILYIOCS anbTepHarrBy: « OMHO U3 JBYX: WK 3eMJIsl IPU3HAETCS HApaBHE CO BCS-
KHAM MMYILECTBOM MPEAMETOM YacTHOW COOCTBEHHOCTH W B TAKOM CITy4ae HeT TOM
KaTeropuy 3eMJIeBNaIeHHs], KOTopasi MOJKET ObITh MOABEPrHyTa MPUHYAUTEIEHOMY
OTHYKICHHIO JTM00, HA0OOPOT, MBI CTaHEM Ha APYTYIO NMOUBy U OyaeM NpU3HaBATb,
yto 3emiisi — bokuii aap, 4TO OHa MPUHAIUIEKUT BCEM, JKETalOLIMM MPUIIOKHUTD K
Heii cBoit Tpy» (I'ocynapereennas yma... 1995: 151).

C TOi1 5Ke SMOLIMOHATILHOCTBIO 3T IMCKYCCHS MPOJIOJKAETCS B CTEHAX BHICIIETO
3aKoHoaaresbHoro oprana Poccuu u criyets 100 net. PairionanbHO MOTUBHPOBaH-
HOM MO3ULIMY CTOPOHHMKOB YaCTHOIM COOCTBEHHOCTH BCE TaK >k€ MPOTUBOCTOST UP-
paLMoHaJIbHbIE apPTYMEHTHI €€ MPOTUBHUKOB, OCHOBaHHbIE Ha MU(OJIOrH4eCKUX M0-
CblIax OOBIYHO-TIPABOBOM MEHTANBbHOCTH, B KOTOPBIX MPEICTABICHHE O «3eMile-
Mary1iKe» 3aHUMaeT [MaBHOE MECTO. DTOT, MO CYTH Aeja, KYJbTYPHbIA KOHQIIHKT,
B OCHOBE KOTOPOT'O JIEXKAT Pa3iniHble criocoObl MBILIJIEHHs], HALle] OTPaKeHHE B
BbIcTyieHnu aernyTtara J{ymel [.B. Kynuka: «Eine pas noeropsto. A Brxy cerogHs
HACTOSILLEro MaTpuoTa, KOTOPBI He MPOCTO FOBOPUT: “NpoAaTh MaTh POAHYIO”, a
KOTOpBIH TOTOB OTpaborath 3akon» (I'ocynapcteenHas Jyma... Ne 101: 37).

Wnest «zemis — Ooxwuii aapy OyKBanbHO MPOHU3BIBAET COBPEMEHHBIHN 001LECTBEH-
HO-TIOJIMTUYECKUI TMCKypc. BoT kak, Hanpumep, 3amecturesis Mapa Mocksel O.M.
Tonkaues paToBas 3a BBeICHHE 3aKOHOAATENIbHBIX OTPAaHUUEHHI Ha KYTUTIO-TPOIAXKY
3eMJTH: « MBI He CKIIOHHBI CTaBUTh BOMPOC B TAKOH MIIOCKOCTH — B3SITh BCE Cpasy U
nponatk. BoT y Bac ecTh KOCTIOM, ITy0a WM, CKakeM, aBTOMOOWIb. BEI ke He
npecienyere Leslb Kak MOKHO OBICTpPEi 3TO MPoJaTh U OCTAaThCs FOJIbIM U 0€3 CPeACTB
niepenBrkeHus. Tak v B citydae ¢ 3emiieit. OHa ocoOBblIii ToBap, 3T0 NaHHKIH borom u
MaTyLIKOW-MPUPOAOH Aap, K KOTOPOMY HaJl0 OTHOCHUTbCS KpaliHe OepeskHO W
octopoxkHo» (Hepnukor 2002). [TpumMepHO Tak e paccy’kaaeT U HayaJIbHUK IT1aBHO-
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TO YIpaBJICHUs CEIbCKOTO XO3HCTBA U TIPOAOBOJILCTBUS Jlumerkoit obnacTHOM af-
MuHKCTpatuu M. Ky3HeloB, npeajiokuBIimii BOOOIIE BBIBECTH 3EMITIO U3 KATETOPUH
TOBapa: «3emJisi He MOXKET ObITh TOBapoM. ToBap — 3TO TO, YTO CO3/IaeTCs YeIOBe-
YECKUMM pyKamu, a 3emJyisl cozaaHa borom Juist Beex Jitoned U AOJKHA SIBIISTHCS
oO0lIeHalMoHaTbHBIM JocTossHHeM (bakianos 2001).

«Tpyn» B npeacTaBjieHHAX 0 COOCTBEHHOCTH Ha 3eMJII0

Poccuiickoe npaBoco3HaHKe TOBOJIBHO XKECTKO YBA3bIBACT MPABO COOCTBEHHOCTH
Ha 3eMJII0 C BJIOKEHHBIM B Hee TpyaoM. MHeIMU croBamu, nuio, obpaboTasiiee
3eMJTIO, SIBNISieTCSl Kak Obl COOCTBEHHUKOM BTOPOTO WIIM JIa’Ke TPEThEro Mopsika,
nocne rocynapetsa U bora. JleficTBurensHO, 0OOBIMHO-PaBOBas HOPMa, BbISIBJICHHAS
HaMH B NpeablayLIeii cTaTbe, CBIA3bIBAIOLIAs COOCTBEHHOCTD C BIIOYKEHHBIM B BELIb
TPYZOM, B TIOJIHOM Mepe OTHOCHUTCS K 3emite. McToprueckue qaHHbIe TOBOPST O TOM,
YTO B Cpe/IHME BEKa 3Ta HOpMa OrpesieNnsiia MpaBoCcO3HaHWe HaceleHus 3anagHoi
Eponbl: «IIpaBo BnageHus cunrtaioch MpoOU3BOAHBIM OT (pakTa 00pabOoTKH 3eMIIHD)
(I'ypeeuu 1989: 214). B Poccuun 3Ta HopMa Obuta otMeueHa sTHorpadamu XIX Beka
B KPECTBIHCKOM OBITY: «“O0Xbs 3eMJisi” MOXKET accOLMHUpPOBATHCI Kak
MpUHAATEKALIAss MHIMBUAY Ha OCHOBAHHUH, YTO MOCIIeIHUIT 00paThIl CBOMM TPYIOM
JTMKYFO 3eMIT0 B Bo3zienbiBaeMyto» (Edumenko 1884: 255).

Jannas oOblHO-NpaBoBasi HopMa (UrypUpoBajia B KadecTBe apryMeHTa B 3aKo-
HOTBOpYecKoM Mporecce Hadana XX B. Hanpumep, aemyrar C.B. AHUKHH, BBICTY-
nas B Jlyme, 5KeCTKO CBS3bIBAJI PABO COOCTBEHHOCTH C TPYIOM, CTaBs TEM CaMbIM
BHE 3aKOHA BCE JIPYre OCHOBaHMSI, KOTOPbIE C IOPUIMYECKOI TOUKM 3peHHUs MOTII
ObI cunTaTbes MPaBOMEPHbIMH: « CKYTILMKY, CbeMUIMKH, apeHIaTOPbl M KyJaku, 671a-
rofieTes I MPOLUEHTLIMKH — BCE OHU 30PKO CIIEMIAT 3a JIbBUHOM 0J1eH KPECThSIHCKOTO
ypoxasi, KOTopyto, Onaronapsi CBA3yroleMy MpaBy YacTHON COOCTBEHHOCTH Ha 3eM-
JII0, OHH TIOJTYYaloT C JIMXBOM, OCTABIISSL HA IOJIO MY»KHKa OecrpOCBETHBIN TPy U
ronony (I'ocynapcteennas dyma 1995: 199). OtMeTum, 4To TeMa «CIHEKYJISHTOB,
CKYMaIOLIMX 3eMJTIO» SIBJIsieTcsl Hanbosiee pacrpocTpaHeHHON My COBPEMEHHBIX IO~
JIUTHKOB, BHICTYMAIOILMX MPOTHUB YacTHOU coOcTBeHHOCTH. C Hel MOKET KOHKY pUpO-
BaTh TOJILKO T€Ma YacTHOIM COOCTBEHHOCTH Ha HE(Th, ra3 U T. [1., TECHO CBS3aHHAs C
niepBoii. [Ipennonaraercs, 4to B pe3ysbTare BBEICHUS YACTHON COOCTBEHHOCTH He-
M30€KHO MPOU3OMIIET pa3pblB MEKAY FOPUIMUECKUMH OCHOBAHUSMH COOCTBEHHOCTH
1 (paKTHUECKUMH (OOBIYHO-TIPABOBBIMH).

JItoG0oNBITHO, YTO HOpMa, CBSI3bIBAIOLLAs «COOCTBEHHOCTBY C «TPYIOM», CITY>KHT
apryMeHTOM U AJ1sl TeX TOJIMTUKOB, KOTOPBIE BBICTYMAIOT 32 KYTLTIO-TIPOAAXKy 3eMIIH.
He otpuias ee cBsiiieHHOro Xapakrtepa, ee «00kel CyIIHOCTH», OHH B TO K€ BpeMsl
OTMeYatoT ee GeCX03HOCTb, MpeAjiaras MponaBark ee JOIIM, TOTOBBIM BIIOKUTH B
Hee Tpyad. B pesynbrare Kymns-nponaxka oOpeTaeT JISTMTUMHOCTD C TOUKH 3peHHUs
00BIYHOrO NpaBa. MHBIMU cJIOBaMM, HE 3aKOH, a BJIOKEHHBIH B 3eMJTIO TPYI JealoT
COOCTBEHHHKA JIETMTUMHBIM. [ Ipy 3TOM, apryMeHTHpYst CBOIO MO3ULIMIO, OHW MCTIOb-
3YIOT CPENICTBA U3 HALLIETO KYJIBTY pHO-TICUXONIOTHYECKOTO apXHBa, ONMLETBOPSIs 3eM-
JI10 (3eMJIs1 CTpaiaeT OT HEBHUMATEIBHOTO OTHOLIEHUS K Heil uenoBeka). ClioBom, B
JAHHOM cilyyae JUaior MPOTUBOOOPCTBYIOLMX CTOPOH ClIeyeT OOHOM JIOTHKE, T. €.
HaXOIMTCS B TOXIECTBEHHOM KYJLTypHOM Tonie. Hanpumep, npesuaent Tarapcra-
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Ha M. lllaiimuer ckazan: «HTo MeHs 0COOCHHO MOpaXKaeT, TaK 3TO TO, YTO MPOTHB
KYTUTU-NIPOA&XKM 3€MJTM B OCHOBHOM BBICTYTAIOT B T€X PErHOHAX, TI€ IECATKH ThICSIY
reKTapoB MallHU BoOOIIIe M03a0poieHbI-M03a0bIThl. M1 OHK yTBepKAaroT: Mpoja-
BaThb HeNb34, MOTOMY 4To... Hemb3s» (bakianos 2001). ITomutrkom co3gaercst aHT-
ponomMopdHBIi 00pa3 HecHaCTHOM, «03a0bITOMH 1 o3abpoLeHHOI 3emitu. [ Tpu sToM
B MOJIHOM COOTBETCTBUHM C JIOTMKOW MOMUTHYECKOH OOpBbOBI HA3bIBAETCSI MPUUMHA €€
OencTBEHHOTO MooxeHHs. OUeBUAHO, YTO 3TOM MPUUMHOM SIBJISIOTCS T€, KOTOpbIE
YTBEPIKAAIOT: «MPOJIaBaTh HEMb3s, TOTOMY UTO. .. Helb3si». Ta ke MbIciib Oblia chop-
mynupoBaHa U A. TkaueBbiM — TyOepHatopom KpacHomapckoro kpas. OH Taroke
npuder k 006pasy OeCTBEHHO OKHMBYIIEI» «BO MHOTHX POCCHHCKHUX pErHOHAX 3eM-
Ty, pedbIBaroLeil «B OypbsHe U 3amycTeHUn». COOTBETCTBEHHO, «BO3POXKICHHUE
3a0pOLLEHHBIX YTOAMUI» OH BUIUT HA MYTH BHEAPEHMsI YacTHOM coOcTBeHHOCTH. Ha
CaMoM Jiejie YacTHasi COOCTBEHHOCTb B JIAHHOM CITy4ae BBICTYMaeT KBHUBAJIEHTOM
«Tpyaa»: «5 noObIBaj BO MHOTMX POCCHMHCKHUX PErMOHAX M BUAEN BOOUHIO, KaK Tam
“xuBeT” 3eMiisl. BypbsiH U 3ammycTeHre — He peakocTb. M B 3ToM cityyae cam dakt
NpUOOPETEeHHsI KEM-TO 3eMJIM B YAaCTHYIO COOCTBEHHOCTD AaeT LIaHC Ha BO3POXKE-
Hue 3a0poiueHHbIX yroauit» ([omy6esa 2002).

OOBIMHO-TIPaBOBas HOPMA, TPAKTYIOLIAS «TPYA» KaK €IMHCTBEHHBII JISTUHTUMHBII
WCTOYHHK «COOCTBEHHOCTHY, MOYKET HCIIONB30BAThCS TOJIMTHKAMU B KAYECTBE KpHTe-
PUst «CTIPABEATMBOCTIY MPH SKCTIEPTHOHM OLIEHKE MPUHUMAEMBbIX FOCYJapCTBEHHBIX 3a-
koHoB. Hanpumep, neryrar A.C. KynnkoBs kputukoBai yka3 npesuaeHta PO, no koro-
pomy B 1992 — 1993 rr. perynupoaivich 3eMesibHblIe OTHOLIIGHUs BHYTPHU BHOBb 00pazo-
BaHHBIX Ha 6a3e OBIBIIMX KOJIX030B U COBXO30B aKIIMOHEPHBIX 001ecTB. Kpurika, mo
CYTH, CBOAMJIACH K TOMY, HTO MPOBO3MIALLIEHHOE MPaBO COOCTBEHHOCTH He ObLIIO CBSI3a-
HO € KOJIMMECTBOM BJIOXKEHHOTO B 3eMITIO Tpyna: «UTo ceiiuac MmpoMCXOauT: YesoBeK,
nipopaboTaeivii ¢ 1990 o 1992 r. B konxo3e, nomyyuwi nai, a B 1993 . yexai Ha Jlans-
HUK BocTok, 1 ceronHs eMy Tyaa OTHpaBIISIOT BO3HArPaXKIEHHUE M0 pe3ysbTaram pa-
00TBI. A Te, KTO MO TpUILUATh JieT oTpadoTan, He umetot 31oroy (l'ocyaapcTBeHHas
Hyma... Ne 101: 30). Hemytar W.JI. [paueB BO BpeMsi BTOPOrO YTEHHUS «3€MEJIbHOTO
KOZIEKCa» paToBajl 3a TO, YTOOBI MPONaYKHAs LIEHA YUWTHIBAJIA BIOKEHHBIN B 3eMJTIO
Tpya. TouHee, oH TOMmKEH ObLT YUUTBIBATHCS MPH MPOJAXKE TEM, KTO 3Ty 3eMJIto o0pa-
OarbiBajl, T. €. OMATH Jke COOCTBEHHOCTh OTOXKIECTBIIANACH C BIOKEHHBIM TPYAOM:
«Hamnpumep, koraa XoTIT KyNUTb 3eMITIO KPECThsIHE, YKe paboTatoLIye Ha Heid, Mbl He
CUMTaeM LIeNeco00pa3HbIM OTaBaTh MM MO MOJHOM PHIHOUHOW CTOMMOCTH 3TY 3eM-
mo» (TocynapereenHast Qyma. .. Ne 113. Y. 136: 38). [1o muenuro B. JKupunosckoro,
TaloKe TOJIbKO TPy AeNaeT YeroBeKa «X03stMHOM» 3eMiti: «OT [ocymbl s momyusn
CITy>KeOHYIO lady, Kak M Apyrue Iuaepsl hpakumii 1 pykoBoautennd koMutetoB. [1aTe
JIeT 5 CTPOMJI TaM MaJleHbKHH Morpe0, Bskue MocTpoiiku. Uepes nsTh JeT MeHsl BbITr-
HaJlM OTTy[Ia, epeBesiy Ha Apyryto Aady. Ha HoBoit nade s Oyay uto-HuOyab Aenars?
Huuero He Oyny nenarb, Bce — 310 He Moe! Ho s ke He Oyay HUTh IPOCTO TaK, s JKe
JIOJDKEH KyJa-To MPUATH Ha 3TOM yvacTke. BoT mpocrtoli npumep, nmouemMy He Hago
ne3th B 17-i1 ron, B 91-ii ron. 51 Gonbine HUYero e nenaro! [IaTh sieT s yxaxkupan, s
Bce Aenail. Paaom Bce mpuBaTu3upoBaiu, BCe y HUX OCTaJIoCh, & MEHsI, TOCKOMBKY 5
YMHOBHHK WITH, KaK B JAHHOM cTyy4ae, IelyTaT, MeHsl IepeBeIId Ha IPYTYIO Aady, a 3Ty
koMy-To oTrau. Ho mste j1eT Moero Tpyna kyna yuuio?! I[lostomy Hano o0s3atesibHO
OBITh XO3IMHOM, UMEeHHO Xo3ssuHOoM» ([ocynapcteenHas J{yma... Ne 101: 28).
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B crartbe, onyOnrMKkoBaHHOM B MpeablayLieM HOMEpe, OTMEUaioCh, UTO pa3phbiB B
POCCHIICKOM MPaBOCO3HAHKH, B KOTOPOM pealibHbIH (JIETUTUMHBIN) COOCTBEHHMK He
COBMAZAET C IOPUAMYECKUM, 3a4acTyIO MPOSBIISET ce0sl B TOM, YTO 3aKOHHbIE BJia-
JIeTIbLIBI «BELLEH) OMPEeAeNsoTes KaK «BOPbI», KMOLIEHHUKH», MO0 OHU SIBIISFOTCS
TaKOBBIMH MO O0BIYHOMY IpaBy. ITO B MOIHOM Mepe OTHOCUTCS U K 3emiie. JlemyTar
I'. PaiikoB B MHTEpBbIO razeTe «CenbeKasi dHU3Hb» pacckasall Takylo ucTopHio: «B
OZIHOM AepeBHe rpyra MOLIEHHUKOB cKymnuia 3a “Xurynu” 3emenbHele au. O6pa-
JIOBAJIMCh CeJIsiHe MONOOHOM c/iernKe, B KaKA0M ABOpe MOsSBUIACH MalllMHA. A Koraa
YBUJIEIH, YTO KOPOB MacTy Herle, OuyXajuch 1 3aronocuid. Hoeble xo3seBa Tenepsb
notpeboBay [1isl BBITOHA CKOTa 3eMITto Oparh y HUX B apeHny. [Ipuiinu Geponaru ko
MmHe. CraBa bory, HalmM 1opuaudyeckre HETOYHOCTH M CMOIIH TPU3HATH CHIEJIKY He-
JieicTBUTENBbHOM. Tak BOT, 3a JKeJ1e3KH MOITH JIMIINTHCS 3eMITH-KOpMITULIBD (epHu-
koB 2001). 3ameTyM, YTO MOJUTUK OTIPEACIISET MOKYyIaTesel KaK «MOLLIEHHUKOBY, XOTS,
Kak clieyeT U3 TeKCTa, OHM He Hapyllajy CyLIeCTBOBABILETO 3aKOHOATENbCTRA, He
CUMTask KHETOUHOCTEN) MPH 3aKITFOYEHUH JJOrOBOpa KyTU-nponaxu. OIHAKO, C TOUKH
3peHHsl TIPaBOCO3HAHUS KPECThSIH, KOTOpOE He JIOMYCKAeT, YTO «3a MeJe3KH MOKHO
JIMIIMTBCS 3eMIIU-KOPMUJIMLBI», OHU BBICTYAIM MMEHHO Kak MoleHHUKH. Ho 3nech
WHTEPECHO 1 PYroe, a UMEHHO: CIIPaBe JTMBO AOITYCTHUTb, UTO KPECThSIHE CAMH PeLLH-
JI1 «OOMaHYTh» Uy>KakoB-MPocTakoB. OHU MPEINOUIH MOTy4YHTh ABTOMOOITH, Oy1ydn
YBEPEHHBIMH, YTO 3eMJIS-TO BCE PABHO MOYKET TOJIBKO MPUHALIEKATH TEM, KTO Ha Hel
TPYIMUTCS, & 3HAYMT, FOPUANUECKH OQOPMIICHHbIE JOrOBOPa — MPOCTO OyMaXKKH, He
HMEIOLLHE pealTbHOH (IPaBOBOM, C KX TOUKH 3PEHHsI) CHJIBI.

IpuBeny B kadecTBe MpruMepa elle OIHY UCTOPHIO, B KOTOPOH OTHETIIMBO Mpociie-
JKMBaeTCsl KOHQUIMKT Pa3fIMiHbIX B3IISIOB Ha 3eMEJIbHYIO COOCTBEHHOCTb, 00YCIIOB-
JIEHHBIH «pa3pbIBoM rpaBoco3HaHus. B 2003 1. mo TB B oHOM 13 HOBOCTHBIX POrpaMm
TPOLLIEJT CEOXKET, MOCBSLLEHHBII YCIELIHOM >KeHLLMHE-TIPEANPUHAMATESTIO, paOoTaroLLeH
B CEJTbCKOM X03sHcTBe. Bornpoc koppecnoHaeHTa Kacacsi ee OTHOLLEHHS K BBEACHHIO
CBOOOIHOTO TOBApOOOOPOTa CETbCKOXO3SIMCTBEHHBIX 3eMeNbHBIX yromuid. K moemy
YAWBJICHHUIO, OHA OTBETHJIa PE3KO OTPULIATENIbHO, MOTHBHPYS TEM, YTO KPECThsIHE TYT
JKe MPoaaay T 3eMITi0, OylyuH YBEpEeHHBIMH, UTO HUKY/Ia OHa HE JICHETCS, & KOT/a MOHMYT,
YTO 3eMJIsl ACHCTBUTENBHO yTpaueHa HaBcera, To «BO3bMYTCs 3a BUJIbI». COOCTBEHHO,
YAMBUTENILHBIM OBLIO TO, UTO KEHUIMHA, Bpoze Obl, MPEACTABISANA COLMANBHBIN CIIOMH,
KOTOpBIi Ooriee Bcero 3aMHTEPecOBaH BO BBEACHHWH TaHHOTO MHCTHUTYTA.

3emenvnas coocmeennocmv u konnekmus. ClemyionM B UepapXyuu JerHTHM-
HBIX 3eMeJTbHBIX COOCTBEHHMKOB, OTPaYKEHHBIX B OOBIIEHHOM NPABOCO3HAHKH, SIBJISI-
eTcsl KOJUIEKTHB. JTa HOpMa Takske Obliia BbIsIBJIEHA B XO/I€ MOJIEBBIX UCCIIeA0BaHUI
(Psa6ukun 2002).

B nopeBoImoIMoHHbI TTeprojT TAKAM KOJUTEKTUBOM ObLjia OOIIMHA, UIMEBIIAs pellia-
IOLLIMH TOJIOC B BOMPOCaXx 3eMIieronb3oBaHus. OHa o0saasia 6eccriopHbIM PUOPUTETOM
B pacnpeae/ieHHH 3eMJT MKy BXOIMBLIMMHU B Hee POICTBEHHBIMH KOJLIEKTHBAMM (ce-
MbsiMH). «[lepenaua poncTBeHHUKaM TAMION 3eMITH MPOWCXOIKIA IAJIEKO He BCeraa.
3HauMTeNbHO Yallle OHa OCYILECTRIIACH MEKAY COCSISIMH, HO TOTA B COMIALLICHUSX,
YTBEPKACHHBIX OOLIMHHBIMH BJIACTAMH, 00513aTeTbHO YKa3bIBATIOCh, UTO 3eMJIsl Mepesia-
eTcs B “BeuHoe BiageHue » (AnekcanapoB 1984: 165). Onnako, Ha caMoM ferne, He O
KaKoi «BEYHOCTW» pevb He 1iia, OOIIMHA B J1I000€ BpeMs MOIIa MepecMOTPETh CBOE
petuenue. [ ToMelmku, KoTopbie SIBISIMCH FOPUANYECKMMI COOCTBEHHUKAMM 3eMITH, TTPH-
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3HABAJIM CEJIbCKYIO OOLIMHY B OONbLISH WM MEHbLLEH CTereHr HeOOXOIMMBIM JIeMeH-
TOM CBOETO BOTYMHHOTO yripasiieHus. OHu, onpeiesisisl MOBCEAHEBHYIO KM3HB JIEPEBHH,
MOJTYAITMBO MOAPa3yMeBasIv MpaBo OOLIMHBI PeLiaTh BOMPOCHI, CBI3aHHbIE C KPECThsIHC-
KHM 3eMJIETIONIb30BaHHEM Ha OCHOBE OOBIYHOTO ITpaBa.

Hapckas Bnacthb, Bo3narasi Ha OOLIMHY OTBETCTBEHHOCTb 32 HAJIOTOBbIE COOpBI U
WHBIE TIOBUHHOCTH, TAKOKe (PaKTUUECKH OTAaBaja ei Ha OTKYI BOMPOCH BHYTPEHHEro
3eMJIeTIONIb30BaHMS, KOTOpOe MPOAOIKAIIO PeryMpoBaThesi OObIMHBIM MpaBoM. [Ipu
9TOM 3eMeJIbHO-paciopsAUTENbHbIE (PYHKLMK OOLIMHBI MOTIIM JlaXKe YCHIIMBATBCS, a
«TpaBay OTAENBHOTO CeJleH sl M ABOPa Ha MallleHHbIe U CEHOKOCHBIE YTO/Ibs MpHoOpe-
Taju cyryoo BpeMeHHbIH XapakTep. OOLLIMHA OCYLLIECTBIsIa CBOE TPAaBO 3eMENIbHOTO
peryJmpoBaHus U pacniopsbkeHus yrofbsamu. [ Ipy oGecrniedeHnm 3emiieit HOBOro Tsiruie-
L2 WM YTIPaBJIEHUH IBOPOB B TATIOM OOJI0KEHHH OHA BBOAMJIIA B XO3IHCTBEHHBIH 000-
POT MyCTOLLM, UCTIONB3YSI CBOE MPABO PACTIOPSLKEHMST OOLLEMUPCKIMU YTOIBbSIMH, WA
MCTIONB30BalIa 3ayCTeBILINE YUACTKH, KOTOpbIe He MoK oOpabarbiBarh ociabeBLive
B TAIVIOM OTHOLLEHHUH JBOPBI. JTa MpaKTHKa OCHOBBIBAJIACH HA TPAIVLIMOHHBIX HOpMaX,
COIIACHO KOTOPBIM TOJIsl K CEHOKOCHI PACCMATPUBAIUCH «OOLLIMM BJlaIeHUEM» OTIEb-
Horo cenieHus (BoIT... 1993: 134). CnoBoM, 00bIMHOE MPaBO SBMISIIOCH [FIABHBIM UHCTPY-
MEHTOM PerylIMpOBaHus MO3eMeIIbHBIX OTHOLIEHHMH B Poccri, OHO peasibHO POTHBO-
CTOSUIO Pa3BUTHIO YaCTHOCOOCTBEHHUYECKUX TEHIECHLIMI, OrpaHUUuMBast MOJIHYIO CBO-
6ony pacrniopsbkeHus UMyLIecTBOM. MIMeBILIMe ske MECTO CASKH MO KyIUie-Npoaxe
OTpaxkaJiu, Mo CyTH Jiefla, JIMLIb Miepeaady Npasa Mojib30BaHUs YTOAbSIMH, COCTABIISB-
MK oO1MHHOE BriafeHue. CyliecTBOBaHHE AaHHOTO 00bIYast I0IyCKall FopHanyec-
Kuit cobcTBeHHUK 3eMitt — nioMelwiK (BeIT ... 1993: 165). Paznensl (Bbigesns), KoTo-
pble OCYILECTBISUTUCEH B CEMbE, 00pETaIIH «3aKOHHYIO» CHITY TOJIBKO B CITy4ae coriia-
cHsl O0LLIEeCTBa, KKOTOPOE BBIPAKAETCS] B MUPCKOM MPHUTOBOpE, YTBEPKIAEMOM
BOJIOCTHBIM TpaBlieHHeM. Ycaap0a enuTes 0e3 ydacTHs X0/, KpoMe TeX CTyydaes,
KOrja HeOOXOIMMO OTIpeaeNuTh ee rpaHuLpl. [1o pa3nenam u BeigenaM coOCTaBISIOTCS
Ha cXOfax MPUIOBOPbI, KOTOPBIE B CBOIO OUepellb YTBEPKAAIOTCS 3eMCKMM HauaslbHU-
koM. O0OpaliieHre B BOJIOCTHOM CyIl ObIBAaET TONBKO M0 yKajlobe OMHOM U3 CTOPOH. Yca-
neOHas 1 mofieBas 3eMiisl JenuTest Oe3 yuacTHsl CXO0fia, MOCKOJIbKY B 9TOM Cily4ae
CTIOpPOB MKy cTopoHamu He ObiBaeT (bhIT... 1993: 198).

[lepenenbl 3emnu Tarke OCYIIECTRIST MUPCKOW €XOf MO MpockOe KpecThbsH. B
Marepuanax apxupa nofoOHas mpouenypa onvcbiBaercs Tak: «Ha cxone kpecTbsHUH
M., y KOTOpOTO B ceMbe He ObIII0 MY>KCKHX yLU M POKAATHCH TOJIBKO JEBOUKH, TPOCHT
Oyuty (3eMITEO), TIO CITy4ar0 POXKICHHS Y HETO JIByX ChIHOBEM, 1 00EII[aeT BLICTABUTH 3a
910 yrouieHue. [IpenuyBcTBre BBIMMBKK MOOYKAAET KPECTbSIH PELLMTD IO B €ro
noJib3y. [0oCyIOT Tem, 4TO OTXOIST B OMpEAeNieHHYIO CTOpoHY. B 3Hak cormacus
crapocta ooupaem (T.e. IoXKUMAeT) pyku. “MBbl IPUCYIIA TI0 €T0 MPOCckde 1aTh eMy
ele ABe QyLIH, KOTOpbIe TYT JKe CHUMaeM ¢ BIOBbI XaBpoHbU K., Tak kak oHa 3a
CMepTh CBOEIO MY»a Ha BJIaJICHHE 3eMJIU MpaBoB He umeeT...”» (bbIT... 1993: 48).

Jaxke BBIKYN 3eMJIM B COOCTBEHHOCThH HE J1aBall KPECTbSIHUHY (PaKTHUECKOro
npaBa pacnopsKaTkCs €10 Mo CBOeMY YCMOTpeHHto: «DopmasibHO SBISACH cO0-
CTBEHHHMKOM 3€MJTH C 3aKperyIeHHbIMH rOCYIapCTBOM IIpaBaMu, OTACIbHBIN WieH
OOLIMHBI HE MOT He MOCUUTATbCS ¢ MHEHHWEM BCEro KOJUIEKTHBA B BOIPOCAax
pacmopsKeHHUs 3eMiield, TeM CaMbIM, KOJJIEKTUB SBIsJICA (aKTHUYECKUM
COOCTBEHHMKOM TaKO# 3eMJIM MO NMPUYUHE TOTO, YTO UMEHHO OH pacropsiKaeTcs
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3emJieil MomoOHO YacTHOMY COOCTBEHHMKY. TakuM o0Opa3oM, XOTs W MpHU3HAETCs
3eMJisi 0OXKber0, HO ¢ OTOBOPKOM, YTO pacmopsiKaThesl U MOJIb30BaThesl € MOXKET
TONBKO 001KHA “Mup”™» (CripoeukoBeckuit 1909: 97).

OOBIMHO-TIPaBOBask HOPMA, OTOXKIECTBIIAIONIAs COOCTBEHHOCTh C KOJJIEKTUBHBIM
BITaJICHKEM, Halllla OTpakKeHHe B 3aKOHOIATe bHOM MpakTrke Hayasia XX B. B yactHocTy,
ctarbs 163 «3akoHa 0 kpecTbsiHCKoM 3emiieBnaieHum» (Ykas ot 09.11.1906) racuna:
«IIpaBo Ha yuacTe B 0011eM BlaJIeHHH MPUOOPETEHHOIO OOILIECTBOM 3eMJIEH0, KayKIbIi
OTIEIBbHBIN KPeCThIHUH MOXKET YCTYTIUTh MOCTOPOHHEMY JIMLLY HE MHAUe KaK C COTTIachsl
Mupa», a B ctatbe 168 mponuchiBaioch clienyrolnee: «Y4UacTku, MpUoOpeTeHHbIe
OTHENbHBIMU KPECTIHAMH B JIMYHYIO COOCTBEHHOCTb, MOTYT OBbITh OTHYIaeMbIMH
¢ coONTIOIEHNEM CIIEIYIOLIMX YCIIOBUIA: B TeUEHHE MEPBbIX IEBSTH JIET, TAKOH yHacTOK
MOMKET OBbITh MPOJIAH TOJBKO HIEHY TOTO JK€ CeJIbCKOro oOLIeCTBa ¢ MePeBOAOM Ha
nproGpeTaresnsi Bcex 00s3aTesIbCTB MO yIUlaTe BLIKYMHOM ceyapy (locynapcTBeHHas
nyma. .. 1995: 99). CriioBoM, ecitu taske PopMaTbHO 3eMITS SBJISUIaCh COOCTBEHHOCTBIO
WHAWBHUIIA, TO PABO PACTIOPSLKEHHS BCE PABHO OIPaHUUMBANIOCH KorleKTHBOM. [ IpaBaa,
3TO MPaBO JEHCTBOBAIO B TeUeHHE 9 JIeT, B TeUeHHe KOTOPBIX COOCTBEHHHUK HE MOT
CBOOO/IHO PacTOPSIUTHLCS NPUHAITISKALLEH eMy 3eMIIeH.

3Ta ke HopMa BO MHOTOM OMpeAEssieT MUPOBO33PEHHE COBPEMEHHBIX 3aKOHOA-
Tenel. B 4acTHOCTH, HAJTMLIO cTpeMJIeHHEe COSTUHUTE B OAHOM 3aKOHE, C OIHOM CTO-
POHBI, MACIO YAaCTHOW COOCTBEHHOCTH Ha 3eMJII0, C APYroH ke, CYLIeCTBEHHO Orpa-
HUYUTH €€, YCUIMB poJib Koyiektusa. Harpumep, M.U. Jlanvn — nuaep arpapHoi
napTur — cOpMYIMPOBAIT TaKyrO CxeMy 3emiienoinb3oBanus: «KpectbsiHe— co0-
cTBeHHUKH. Kymisi-nponaska 3eMiM Kak crocod 3eMeJIbHOro 000poTa 3arperieHa.
JIBrokeHMe maeB JIOIMycKaeTcsl TOJbKO B pamkax koomepartusa wid AO. S mymato,
YTO CrpaBe/uIhBee HUUero He npuaymaenib» (UepHukos: 2001).

B 3akoHOnaTenbCTBO BKITFOUEHBI TaKKe HOPMBI, B KOTOPBIX NpedepeHLH B BOMPO-
ce Tiepexo/a npasa cCOOCTBEHHOCTH Ha 3eMJTIO MMEIOT WieHbI KOJUIEKTHBA (Harprmep,
B cratbe 12 «3akoHa 06 000poTe 3eMeb CEIbCKOX03ICTBEHHOTO Ha3HAUCHHS).

3akJarouenne

Hrak, MOXXHO KOHCTATUPOBATh, YTO COBPEMEHHbBIC TIPABOBbIE KYJIBTYPhI YACPHKH-
BarOT B ceOe MOIIHBIH IIaCT OOBIYHO-TIPABOBBIX MPEACTABJICHUH, OTHOCSIIMXCS U K
coOCTBEHHOCTH Ha 3eMJTr0. B coBpemeHHoit Poccnn hyHKIIMOHMpOBaHHE 00BIYHO-TIPa-
BOBBIX TIPEJICTABJICHHH, CBI3aHHBIX C COOCTBEHHOCTBIO Ha 3eMITIO, OTYETIIMBO (PUKCH-
pyeTcs Ha ypoBHE 00bIIEHHOTO CO3HAHUS, B O0LIECTBEHHO-TIOIUTHYESCKOM JIMCKYpCe U
B 3aKOHOJIATEJTLHOM MPaKTUKE. B yacTHOCTH, OHM OOHAPYKUBAKOT TECHYFO CBSI3b C TIPE]I-
CTaBJICHUSIMH, XapaKTEPHBIMHU JTs PYCCKOM KPECThIHCKOM OOIIMHBI JIOPEBOJTFOIIMOHHO-
ro neprosa. Mx ycToiunBOCTh OOBSCHSETCS, BO-TIEPBBIX, TEM, UTO KPeCThsIHCKast 00-
IIMHA OXBaThIBaJIa OOJIBIIMHCTBO HACEJICHUS CTPaHbI BILIOTH JI0 koHIa 1920-x rr. Bo-
BTOPBIX, TEM, YTO POCCHICKAs BIIACTh, YKPEIUISS CBOI aBTOPUTET, BCera OIupasiach
Ha «CBSILIICHHYIO CBs13b ¢ 3emMiieii». [103ToMy OHa Beerna anempoBaia K OObIYHOMY
TipaBy NP MPOBEICHNH MOJIUTHUKH B 00JIACTH M03eMENTbHBIX OTHOLIIeHHH. Tak, B pe3yib-
Tare pecopm 1861 r. oHa pakTHUecku mpenocTaBwiia OOIIUHE, a 3HAYUT, OCHOBHOM
4yacTy HaceneHus Poccru, BO3MOXKHOCTh CaMOCTOSITEITHHO PEryJIMpOBaTh 3eMeJIbHbIC
OTHOILICHHUS] Ha OCHOBE O0BIYHOTO MpaBa. ITO 3aTOPMO3UIIO Pa3BUTHE YaCTHOCOOCTBEH-
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HMYECKHX OTHOLLeHHUHT B iepeBHe. [ onbITKY >ke LapcKoro NpaBUTeNIbCTBA B Hauane XX
cronetus pe)OpMHUpOBaTh ACPEBHIO HA KAITUTATMCTUUECKHH JIal TIOTepIiesy Heyaqy.
[pruem, Mo MHEHHIO HEKOTOPBIX YUEHBIX, IMEHHO MOJIUTHKA B 00JIACTH MO3eMeIIbHBIX
oTHoLIeHHUH, mpoBonrMast 1. CTonbIMMHBIM, BbI3Baa B O0LLECTBE COLMAIIBHBIIN KOH]-
JIVIKT, KOTOPBIA B KOHEYHOM MTOTE MPUBEN CTPaHY K PEBOJTFOIMOHHBIM MOTPACEHUSIM
(Kapa-Myp3a2002: 129-130).

[pakTryecku MoHOE orocynapcTBieHHe COOCTBEHHOCTH Ha 3eMJIIO B COBETC-
KU Meproj B paMKaXx MOJIMTHKH KOJUTEKTUBHU3ALMH BIIOJTHE BITMCHIBATIOCH B OOBIYHO-
MpaBoBbIe MPEACTABICHUS, TPAKTYIOLME CaKpallbHYIO BJIAacTh (TOCYJapcTBO) B Ka-
YecTBe [IaBHOTO coOcTBeHHMKA. [109TOMY OHO B 11€710M OBLIO BOCHIPUHSATO Hacese-
HMEM Kak BIOJHe JierutumHoe: «[ loHauaty o6pa3oBaHHe KOJIX030B 1LUIO YCHeIHO<. . .>
Bonee Toro, naes copmMecTHOI 00pabOTKH 3eMITH, MPOW3BOACTBEHHOM KooTepaLu
CyLLECTBOBaJIa B OOLIMHHOM KPECThSHCTBE IABHO, 33J0JIT0 A0 KOJJIEKTUBU3ALMH U
Jaxe 0 peBosoLmnHy. <...> KonekTrBuzaius Buienach kKak BO3poKaeHHe U yculie-
nue obmmHb (Kapa-Mypza 2002: 477). ConpoTusiieHre KOJUTEKTUBU3AIMN Hava-
JIOCh, KOTIa cTalli 0000ILECTBISTHCS HE 3eMITsl, & CKOT, MHBEHTaph U T. 1., T. €. BELLH,
KOTOpbIE B COOTBETCTBUM C OOBIYHO-MPABOBBIMU MPUHIIMIIAMU SBJISIIUCH YaCTHOMN
cobcTBeHHOCTHIO: «Bekope, omHako, okazanock, YTo 006001eCcTBICHHE 3aX0IUT Tak
Janeko (B Koxo3 3a0upasicst pabouuii i MONOYHBIN CKOT, FHBEHTApPb), YTO OCHOBHAs
CTPYKTypa KpecThsIHCKOTO IBOpa paspylinTcs. Bo3HUKIO compoTupieHue, 3aTeM
aJMUHUCTPATUBHBINA HaKUM, a moToM U pernpeccun» (Kapa-Mypza 2002: 478). O
TICXOJTOTMYECKHX MEPEKMBAHUSIX KPECThSH, OTAAIOLIMX B KOJIXO3 CBOIO CKOTHHY, MOYKHO
CYIMTb IO MPOW3BEICHUSIM COBETCKOM KIJIACCHKH, OMMCHIBAIOLIEH TOT nepro. Berom-
HUM, XOTs Obl U3BeCTHBIE CTPokH U3 [TomHsToi tienuHbl: «KoHapar, misias Ha Obika,
BAPYT TIOUYBCTBOBaJI OCTpPbI KOMOK B TopJie, pe3b B IV1azax. 3amnakaji U MoLes ¢
0aza, kak OynTo oOJIerdeHHbIi npopeaBiielicst ciie3oi. OcTajibHble HOYM He cral,
Kypun<...>.Kak Oyner B kosxo3e? UTo Kak HH KaJIko BECTH M KUHYTb Ha O01IMe PYKH
Xyn00y, BLIPOCLIYIO BMECTE C JETbMH Ha 3eMJITHOM TIOJTY XaTbl, @ HAJIO BECTH».

CnoBoM, aBTOpUTapHasi BIaCTb 10 PEBOJIOLIMH, TaK U TOTATUTAPHBIN PE>KUM TOC-
Jie Hee, B CBOEH MOJIMTHKE M0 OTHOLIGHUIO K 3eMeNTbHOM COOCTBEHHOCTH BO MHOTOM
OIMUPAJIMCh Ha 0OBIYHOE NIPABO, KOTOPOE COCTABJISITIO OCHOBY HAPOIHOTO MPaBOCO3HA-
Hust. [Ipu 5TOM yrop Aenancs UCKIFOUUTEIEHO Ha €ro KOJUIEKTUBUCTCKUE aCTIeKThI.
370 BIOJIHE 3aKOHOMEPHO, TaK KAK IMEHHO OHM CITY>KaT OJHAM W3 INTaBHBIX HCTOUHH-
KOB CaKpan3alyH BJIacTH.

JleMokpaTrieckuie dTarnbl B MOJMTHYECKOM Pa3BUTHH TOCYAapCTBa XapaKTepH-
3YIOTCsl KOH(JIMKTOM Pa3iiM4HbIX MOJIUTHKO-TIPABOBBIX KYJBTYp. DTO 00YCIIOBIEHO
COCYILIECTBOBAHHEM B OTHOM KYJIETYPHOM M0Jie IPOTUBOMONIOKHBIX KOHLIEMLIMIA Mpa-
Ba COOCTBEHHOCTH KaK TaKOBOTO: C OJTHOI CTOPOHBI, OCHOBAaHHOT'O Ha 3aKOHE, C Y-
roit — Ha oObIvae.

Hnunumarrea 3akoHOOaTeNbHBIX pedopM B cpepe OTHOLICHHMI COOCTBEHHOCTH BCe-
I71a UCXOMUT CO CTOPOHBI MOJMTHKOB. CTOPOHHUKM YAaCTHOM COOCTBEHHOCTH Ha 3eMJTIO
OPHEHTHPYIOTCS HA IEHHOCTH 3aMaIHOM KyJBTYPbI, KaK MOJIMTIKOHOMHYECKOM, TaK U
npaBoBoi. B mepBom ciyyae oHM aneMpyroT K MHAMBUAYaIbHOMY HHTEpeCy Kak
KpaeyrojibHOMY KaMHIO COLMalIbHO-9KOHOMUYECKOTO pa3BUTHs oOLiecTBa —
TMOJIOKEHHIO, JISKAILEMY B OCHOBE 3araJHbIX SKOHOMUYECKUX TEOPHA. ITO MHEHHE
MOKOMTCS, 11O CYTH, Ha SBOJIFOLIMOHUCTCKUX MPECTABICHHUSX O COLMAIBHO-OKOHOMM-
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YeckoM OOLIeCTBEHHOM Mporpecce, B KOTOPbIX Mobena 4yacTHOM cOOCTBEHHOCTH
paccMaTpHuBaeTcs B KauecTBE BEHLA MCTOPUUYECKOrO Pa3BUTHSI UMYLLIECTBEHHBIX
OTHOLIEHHH. BBICOKOIMOCTABIEHHBI YMHOBHHK NIPABUTENLCTBA peOpMaTOpOB HAYA-
na XX Beka, BhICTyNas 3a BBEJCHUE YaCTHONH COOCTBEHHOCTH HA 3eMITIO, alipHoOpH
OOHapy K11 HAJTMUKME «MHTepecay Y pa3HbIX CoeB cenbekoro odwectsa: «Ilomyuye-
HYE 3eMJIM Ha YCIIOBUSIX IONTOCPOYHOTO MONB30BaHMS €Ba JIX YAOBJIETBOPHUT KPECThb-
sH. CTpemiieHre K cCOOCTBEHHOCTH TIPUCYLIE KpecTbsiHaM Be3/Ie, KaK NPH MOABOPHOM,
TaK W Mpu oOIMHHOM mojib3oBaHumy» (IocynapcteenHas Jyma... 1906—-1917: 148).
OnHaKo STHOMCTOPUYECKHE CBENICHHSI, KAK Mbl UIMEJTH BOBMOYKHOCTB YOAUTHCS, €CITN
W CBUJIETENILCTBYIOT O TMOBCEMECTHOM «CTPEMJIEHMH KPECTbSIH K COOCTBEHHOCTH
Ha 3eMJII0, TO HE B CMbICTIE TIOJTHOM CBOOOBI PACIOPSKEHHS, BKITIOUas KyTUTFO-MPO-
JIaXy, & TOJbKO B OOBIYHO-TIPABOBOM CMBICIIE.

Bo BTOpoM ciyuae pedopmaTopsl Upe3MepHO YIMOBAIOT Ha 3aKOH KaK MHCTPY-
MEHT peopraHu3alyHi COLUAIBHO-OKOHOMHUYECKMX OTHOLLIeHHH. IMeeT MecTo cBoero
pofa cakpaiuzalys «3aKoHay, Tak Kak UMEHHO C €r0 BBEICHHUEM CBS3bIBACTCS BO3-
MO>KHOCTb TpaHC(hOpMaLMM OTHOILEHUH coOcTBeHHOCTH. Elle nemyrar mapckoi
Jymb1 yOeskaan KoJuier B TOM, YTO «IpaBoO COOCTBEHHOCTH JOKHO OBbITh BHEIPEHO
B CO3HaHHME HApOAa M YTO OHO BHEIPSETCS 3aKOHOM, OCYLIECTBIISIIOLIMM B CBOMX
HOpMax npaBoco3HaHue Haponay. (I'ocynapctBenHas yma... Ne 101: 79). Onnaxo,
KaK MOKa3bIBaeT MPAKTHKa, «3aKOH» B POCCHUICKOM PeaIbHOCTH Kak pa3 v He ocyLie-
CTBJISIET «B CBOMX HOpMax MpaBoco3HaHue Hapoaa». OH, Kak MpaBuIio, OTOPBaH OT
3TOTO «MPABOCO3HAHMS», & MOITOMY OKa3bIBaeTcsi MasIod((EKTUBHBIM B PEryJIupo-
BaHMH O0LLECTBEHHBIX OTHOLLIEHHI. bosee Toro, MpUHSTHE TAKOTO «3aKOHa» CrOco0-
HO MOPOAUTD HE TOJNBKO KOH(ITUKT MPaBOBbIX KYJIBTYP, HO U COUMAIBHO-TIONIUTHYEC-
KUt KOHQIUKT B oO1ecTBe. byayun 3aMMCTBOBaHHBIM W3 3aMaIHbIX MPABOBbIX CHC-
TeM, OH HarloJHseTcs B JaHHOM KyJIbType CBOMCTBEHHBIM ei colepyKaHHeM, T. €.
WCTIONB3YeTCsl KaK MHCTPYMEHT B 6opr0e nonutrieckux cui. Ha ato yxe obparia-
JIOCh BHUMaHHe B TMpeblayleii cTaTbe.

IonuTrky, BEICTYNAIOLIME MPOTUB MHCTUTYTA YaCTHON COOCTBEHHOCTH Ha 3eM-
JI10, OTTUPAtOTCs Ha OOBIMHO-TIPABOBBIE MPEACTABIEHUS B TOM Wi MHOM opme. OHn
OTKPOBEHHO MBITAIOTCS UCTIONB30BATh MX C LIENBIO MOTUTHYECKO MOOMITN3a LMK HIIeK-
TOpaTa, pacCUUThIBasi MPEXKAE BCErO Ha rojioca KpecThsiHCTBA. MIMEHHO B MX auc-
Kypce «pojaka 3eMJIn» MpUpaBHUBaeTCs «k npofaxe Ponuneny. OgHako Hacerne-
Hue Poccun, kak oTMeuaocs, ciabo pearpyeT Ha Takve MPU3bIBbI, XOTsI OHHM, Ka3a-
JI0Ch Obl, BIOJIHE aJIEKBaTHBI TOCTIONCTBYIOLIEH MpaBoBoH Ky/bType. [ [pnunHa Takoro
MOJIOKEHHUS JIeJT 3aKITIOYaeTesl B TOM, U4TO «OOBIUHOE MPaBO» U «THCAHbIE 3aKOHBD»
0051agatoT pa3IMYHBIM MHCTPYMEHTApHUEeM, MOCPEICTBOM KOTOPOrO OKa3bIBAIOT Y-
pasiisitoliee Bo3aeiicTeue. [Ipexne Bcero, oHu 0a3upyroTCs Ha Pa3IMUHBIX CIIOCO-
0ax MbicnenesTeNbHOCTH. B yacTHOCTH, 00bIMHOE MpaBo Beerna siBiseTcs MpoayK-
TOM KOHKPETHO-eHCTBEHHOTO MbILIeHus1. OHO Beeraa MpUBS3aHo K ONpeeieHHON
CHUTYyallMH, a MpaBuia NMOBeACHHs, KOTOpbIE OHO TIpelyCMarpuBaeT, He peduiekcupy-
I0TCSl B YEJIOBEYECKOM CO3HAHWM B KadecTBe OOE3TMUCHHOM a0CTpakTHOW HOPMBI.
310 66110 0TMeueHo ee A.f. Edumenko B XIX B.: «HaponHoe oObr4HOe npaBo u
MpaBo KyJIbTyPHOE IPEACTABISIOT COOO0M 1Ba CTPOst OPUANYECKUX BO33PEHHMN, THITH-
YeCKH OTJIMYHBIX OIMH OT APYroro, M MOTOMY BCsIKasi MOMNBITKA CUCTEMATU3UPOBATD
HapoJHOE MPaBOo [0 HOPMaM FOPUIANUECKON TEOPHUH €CTh caMoe HeblarofapHoe Jesion
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(Edumenko 1884: 171). CrycTst HECKONBKO AECATUIIETHIA K aHATIOTMYHBIM BBIBOAM
npuien b. ManuHoBCckuid, OTpULIABLINIA, KaK U3BECTHO, BO3MOKHOCTD HUCTIOJIb30Ba-
HUsl TIOHATUHHO-KaTeropranbHOro arnmnapara IpUCcnpyaeHIH U1 U3y4YeH s TpaBa
MPUMHUTHUBHBIX HAPOJOB, UTO CIEJajl0 ero OCHOBATEIeM aHTPOIMOIOTHUYECKOM «He-
ropuardeckoit mkonby (Malinowski 1926: 27).

JlaHHO®E paznuume MpaBoOBBIX CUCTEM MOXKHO HAITISAHO MPOWIUTIOCTPUPOBATH B
CBsI3U C MoHsATHEM «PomuHay, KoTopas siBjisieTcsl MPaBOBOM Kareropuen («u3MeHa
Ponune» — cratbs B yronoBHoM koziekce P®D). Ero oGbr4HO-1IpaBoBOE comepxaHue
XOPOLIO PacKpbIBAETCsl B M3BECTHOM MEeCHE COBETCKOro BpeMeHH «C 4ero HaurHaeT-
cst Ponunay. ABTOD CJIOB MpeKpacHO NepeBOANT abCTpaKTHOE MOHSTHE Ha SI3bIK KOH-
KPETHO-JIEHMCTBEHHOTO MbIlLIeHHs1. Mtak, PogrHa HauMHaeTcst «c KapTHHKH B TBOEM
B OyKBape, ¢ XOpOLUMX W BEPHBIX TOBAPHILEH, XKUBYLLMX B COCEHEM ABOpE, <...>> C
TOW MeCHHW, UTO mejia HaM MaTb...». MHbIMU croBamu, 3aech abcTpakuus
packpbiBaeTcs MOCPEACTBOM psiia accolMalrii ¢ 00beKTaMH, 00JaaalouMu
BBICOKMM 3MOLIMOHAEHO-4YBCTBEHHBIM CTaTYCOM (ETCTBO, TOBApHUILH, MaTh). Cama
ke abcTpakTHass HopMma «PoaumHa» OTHIOAb HE Bie4YeT aBTOMaTHYECKH B
WHAWBUYaJIbHOM CO3HAHWH KOMIUIEKC JAHHBIX SMOLMOHABHBIX accolpauuii. THbIMu
CIIOBaMH, caM (DakT ee «IMpoJaKhy», Ha YeM HACTauBalOT JIEBbIE, B CIyyae MPUHSTHS
3aKOHa, pa3pellaollero KyIulio-MpoAaaXxy 3eMiIM, He COOEPXKUT B ceOe MOLHOTO
MOOHJIM3YFOLLIETO MOTUTHUYECKOro MOTEHLMANA 171 HOCUTENEeH POCCHUICKON KYJIBTYpBI,
B KOTOpPOM OOBIYHO-NPaBOBAsi COCTABJISIOLIAs 3aHUMAET CTONb 3aMETHOE MECTO.

[Noauac Beicka3bIBaHUS IOTMTHKOB, OTPULIAIOIINX YACTHYIO COOCTBEHHOCTD, HO-
CST XapakTep dKCNepTHOM oleHK!. OHM OMUPalOTCsl Ha 3HAHMS PeasibHBIX MPaBOOT-
HOLIEHUH B cdepe codcTBeHHOCTH. K TaKOBBIM MOYKHO OTHECTH CJIOBA JieMyTara
A.C. KynukoBa, HacTanBaBLIero Ha criel(rKe KaBKa3CKOro perroHa Mpy MpUHITHA
W3BECTHOIO 3aKOHa.

B npyrux ske ciydasix HOpMbl OOBIYHOTO MpaBa SBJSIOTCS OpraHMUYeCcKOi cocTaB-
JISTFOLIEH MBICTIEAESTEIbHOCTH MOJMTHUKOB, BOCTIPOMU3BOISLLIMX TPAIULMOHHbIE IL1ac-
ThI MPABOBOI KYJIETYpPbl, HOCUTEISAMH KOTOpOW OHM siBjstoTes. CeblUTka HA HOPMBbI
00BIYHOrO MpaBa OCYILEeCTBIseTCs Oe3 MpeaBapuTenbHOI peduiekcHH, T. €. aBToMa-
THUYecKd. MIHpIMM clToBaMH, caMu HOPMBI SIBJISIFOTCS. MOTHBOM, OTPEIeNIsIIOLIMM OT-
HOLLIEHHE K YaCTHOM COOCTBEHHOCTH. Yallle Bcero OHM OTPaKAIOTCs B IOHATHU «O0XKbs
3eMJIS» WK «3eMJIsl — OOXKHH Japy.

Bonee Bcero npupiekaeT BHUMaHKE MCTIOb30BaHUE MOJUTHKAMK OOBIYHO-TIpa-
BOBBIX MpeCTaBIeHHH 711 0O0CHOBaHMS MPUHSTHS 3aKOHA O YaCTHOM COOCTBEHHOC-
TH. 37€Ch, KaKk MpeCTaBIseTCs, Nepe] HaMd MEXaHM3M aJlanTalyy COUManbHON
HOBAIIWH, B JIAHHOM CITy4ae, POCCUHCKOM KTy poit. COOCTBEHHO, 3Ty MBICIIb COZIEp-
JKUT BbICKa3bIBaHWE MUHHMCTpPa 3KOHOMHUUeckoro pazsutus . ['peda oTHOCHTENBHO
HOPMBI, coAeprkalleiics B «3emenbHoM koniekce PO»: «lloxknzneHHOe Haceyemoe
BJIa/IeHHe — 3TO MHCTUTYT, KOTOPbIH OblT M300peTeH POCCHUICKUM COBPEMEHHBIM
MpaBOM, ¥ KOTOPBIH MOJBELIEH B BO3AyXe. JTO He apeHa U He COOCTBEHHOCT, XOTSI
M0 CBOEMY COJEPKaHUIO 3TOT MHCTUTYT MOJHOCTHIO MOBTOPSIET PaBO COOCTBEHHO-
ct» (I'ocynapcteennas [yma... Ne 101: 35).

Ecnu nepedpazupoBars Bricka3biBaHME MUHUCTPA B Halllel CHCTEMe KOOPIMHAT,
TO OHO MOIJIO ObI 3By4aTh Tak: «[IpUHSATBHII 3aKOH SIBUJICSI HEKOTOPHIM CyppOraroMm
00BIYHOrO TpaBa 3eMeNbHOM coOCTBEHHOCTHY. HBIMU ClI0BaMM, 3aKOHBI, COOTBET-
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CTBYIOIIME «MarucTpaibHOMY MyTH Pa3BUTHS YEIOBEUECTBAY, OOPETAlOT KyJETYp-
HYIO (3THHYECKYIO) OKPACKY, T. €. TPaHC(OPMHUPYIOTCSI MECTHOM MPaBOBOM KYJIETY-
poii Ha Oa3e ee MPUOPUTETOB.
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